United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals, Distnotof Columbia 


OCTOBER TERM, 1910. 


No. 2209. 


768 


THE UNITED STATES EXPRESS COMPANY, APPELLANT, 


MINNIE T. BALL, ADMINISTRATRIX OE TIIE ESTATE 

OF JOHN T. BALL, DECEASED. 


APPEAL FROM TIIE SUPREME COURT OF TIIE DISTRICT OF COLUMBIA 


FILED AUGUST 20, IOIO. 








OCTOBER TERM, 1910. 

No. 2209. 


THE UNITED STATES EXPRESS COMPANY, APPELLANT, 


MINNIE T. BALL, ADMINISTRATRIX OF THE ESTATE 
OF JOHN T. BALL, DECEASED, APPELLEE. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


INDEX. 

( 

Caption. 

Declaration. 

Notice to plead. 

Bill of particulars. 

Defendant’s plea. 

Joinder of issue. 

Memorandum : Verdict for plaintiff. 

Motion for new trial overruled ; judgment on verdict ordered ; judg¬ 
ment; appeal. 

Memorandum : Supersedeas bond approved and filed. 

Order for appeal and citation... 

Citation. 

Bill of exceptions made part of record. 

Bill of exceptions. 

Testimony of plaintiff. 

Plat, Exhibit No. 1. 

Testimony of Mr. Curtis. 

Frank Sasse. 

Harry Boesch. 

Geo. E. Reid. 

W. B. Murray. 

C. R. Johnson. 

W. B. Murray. 


Original. Print 


Judd & Detweiler (Inc.), Printers, Washington, D. C., August 27, 1910. 




























II 


INDEX. 


Original. Print. 


Testimony for defendant. 30 17 

Application for employment. 31 17 

Testimony of S. \Y. Sommerville. 32 20 

1). M. Hess. 36 22 

M. M. Fieles. 37 23 

Julius Ross. 42 25 

A. R. Fry. 47 28 

Rebuttal testimony. 50 30 

Testimony of Francis King. 50 30 

S. A. Luttrell, Harry Boesch,and Frank Sasse. 50 30 

W. B Murray.. 51 31 

Plaintiff’s prayers. 52 31 

Defendant’s prayers. 54 32 

Charge to jury. 58 34 

Directions for preparation of transcript. 71 42 

Time to file record extended. 71 42 

Clerk’s certiticute. 72 42 


















In the Court of Appeals of the District of Columbia. 


No. 2209. 

United States Express Co., Appellant, 

vs. 

Minnie T. Ball, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 48287. 

Minnie T. Ball, Administratrix of the Estate of John T. Ball, 

Deceased, Plaintiff, 
vs. 

United States Express Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed Jan. 30, 1906. 

\n the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. 48287. 

Minnie T. Ball, Administratrix of the Estate of John T. Ball, 

Deceased, Plaintiff, 
vs. 

United States Express Company, Defendant. 

The plaintiff Minnie T. Ball to whom Letters of Administration 
have been duly issued and granted by the Supreme Court of the Dis¬ 
trict of Columbia, upon the estate of John J. Ball, deceased, late of 
the District of Columbia, sues the defendant, United States Express 

1—2209a 



2 UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 

Company, a body corporate, having agents and doing business in the 
District of Columbia, for that the said defendant heretofore, to wit, 
on the twentieth day of April, 1905, was and is engaged in business 
as an express company and in the conduct of said business on the date 
aforesaid was in possession of and occupied certain premises, situated 
in the City of Washington, District of Columbia, in block Seven 
Hundred and Seventy-seven (777), bounded by “G” & “H” and 
Third & Fourth Streets, Northeast, for the purpose of storing auto¬ 
mobiles and charging the same with power which said automobiles 
were used by said defendant in the conduct of its business as an 
express company; that while the defendant was carrying on 

2 the business aforesaid, and on the date aforesaid, the plain¬ 
tiff's intestate was in the employ of the defendant as an en¬ 
gineer, and the defendant then and there on the date aforesaid re¬ 
quired the said plaintiffs intestate to enter the aforesaid premises, 
and there perform his said duties as engineer; that it then and there 
became and was the duty of the defendant to provide the plaintiff’s 
intestate with a proper, suitable and safe place wherein to perform 
his duties as engineer as aforesaid, yet the defendant, wholly neg¬ 
lecting its duty in that regard, sometime prior to the date aforesaid, 
carelessly, negligently and unskillfully erected or caused to be 
erected, a certain chimney on the aforesaid premises for th$ purpose 
of carrying away gases and smoke and thereafter and on the date 
•aforesaid, carelessly and negligently used and maintained said chim¬ 
ney so carelessly, negligently and unskillfully erected or caused to be 
erected as aforesaid, so that, by reason of said careless, negligent and 
unskillful erection, use and maintenance of said chimnev, excessive 
and dangerous smoke and gases accumulated in said chimney and 
in the pit thereunder, and that by reason of said accumulation of 
smoke and gases in said chimney and said pit, and the careless, neg¬ 
ligent and unskillful erection, maintenance and use as aforesaid, an 
explosion resulted, and that by reason of said explosion in the said 
chimney and said pit, the said chimney fell, and the plaintiff’s in¬ 
testate, while at work in the premises as aforesaid in ignorance of 
defendant’s carelessness and negligence aforesaid, and without any 

forewarning of the explosion, was thrown down by and 

3 crushed beneath the aforesaid demolished chimney and other 
debris caused by said explosion and killed; that said Ball had 

he not been killed by said wrongful act, neglect and default of said 
defendant as aforesaid, could have maintained an action and re¬ 
covered damages for the said wrongful act, neglect and default as 
aforesaid; that plaintiff’s intestate left him surviving a widow, 
Minnie T. Ball, the plaintiff herein, and two infant daughters, 
namely Elsie N. Ball and Helen Louise Ball; and by reason of the 
premises and the statute in such case made and provided, an action 
for damages hath accrued to said plaintiff to wit in the sum of Ten 
Thousand Dollars (10,000) therefore the plaintiff sues the defend¬ 
ant and the plaintiff claims of said defendant the sum of Ten Thru- 
sand Dollars ($10,000.), besides the costs of this action. 

D. W. BAKER, 

SHEEHY & HOGAN, 

Attorneys for Plaintiff. 




UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 3 

Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

D. W. BAKER, 

SHEEHY & HOGAN, 

Attorneys for Plaintiff. 

4 Bill of Particulars. 

Filed Oct, 11, 1906. 

******* 

The negligence and unskilfulness in the erection of said chimney 
consisted of the placing, or allowing to be placed, therein a number 
of baffle plates and the topping of said chimney with a perforated 
sheet iron pipe which was capped; these combined causes, or either 
one of them, were such as to prevent dangerous gases to have the free 
exist which was necessary to safety, and constituted the alleged de¬ 
fect. 

The defendant was negligent in the use of said chimney by con¬ 
necting it with defendant’s engines and pits and in operating said 
engines so connected with said chimney so designed and erected in 
the dangerous manner aforesaid, the direct effect of which was to 
cause an accumulation of gases in and at the base of said chimney 
and in said pits. 

The plaintiff does not know the names of the officers or employes 
of the defendant responsible for the designing, erecting maintaining 
and using said chimney in such dangerous manner and condition, 
but said defects of construction of the said chimney were neither 
patent nor known to plaintiff’s intestate. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Plaintiff. 

5 Defendant?s Plea. 

Filed Oct. 15, 1906. 

***** *■ * 

Comes now the defendant by its attorneys, and for plea says, that 
it is not guiltv in manner and form as alleged. 

BIRNEY & WOODWARD, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed Oct. 16, 1906. 

******* 

The plaintiff joins issue upon the defendant’s plea filed in the 
above entitled cause. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Plaintiff. 
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Memorandum. 

April 14, 1910.—Verdict for Plaintiff for $8500.00. 

6 Supreme Court of the District of Columbia. 

Friday, April 22, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

Upon consideration of defendants motion for a new trial filed 
herein, it is ordered that said motion be and the same is hereby over¬ 
ruled and judgment on verdict is ordered. Wherefore, it is consid¬ 
ered. that the plaintiff herein recover of defendant herein the sum of 
Eight Thousand Five Hundred Dollars ($8500.00) for her damages 
as aforesaid assessed, with interest from this date, together with costs 
of suit to be taxed by the Clerk, and have execution thereof. 

From the foregoing judgment the defendant by its attorney of 
record, in open court notes an appeal to the Court of Appeals of the 
District of Columbia, whereupon upon motion, the penalty of a 
bond to operate as a supersedeas is hereby fixed in the sum of Ten 
Thousand Dollars. 

Memorandum. 

April 27, 1910.—Supersedeas bond approved and filed. 

7 Order of Appeal. 

Filed Apr. 28, 1910. 

******* 

The Clerk of said Court will enter an appeal to the Court of Ap¬ 
peals in the above entitled cause and issue a citation to appellee 

BIRNEY & WOODWARD, 

Attorney - for Defendant. 

8 Filed Apr. 28, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48287. 

Minnie T. Ball, Administratrix of the Estate of John J. Ball, 

Deceased, 

vs. 

United States Express Company. 

The President of the United States to Minnie T. Ball. Administra¬ 
trix of the Estate of John J. Ball, Deceased, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
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cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal noted in the Supreme Court of the District of 
Columbia, on the 22" day of April, 1910, wherein the United States 
Express Company is Appellant, and you are Appellee, to show cause, 
if any there be, why the Judgment rendered against the said Ap¬ 
pellant. should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 28 day of April in 
the year of our Lord one thousand nine hundred and ten. 

•7 

(Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG. Clerk , 

By ALF G. BUHRMAN, Ass’t CVk . 


Service of the above Citation accepted this 28th day of April, 1910. 

FRANK J. HOGAN, 
Attorney for Appellee. 


[Endorsed:] \/9 No. 48287 Law. 
J. R. Young, Clerk. 


Citation Filed Apr. 28, 1910. 


9 Supreme Court of the District of Columbia. 

Wednesday, July 20 th, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

Now comes here the defendant by its Attorney and prays the 
Court to sign, seal and make part of the record its bill of exceptions 
taken at the trial of this cause, (heretofore submitted) now for then 
which is accordingly done. 


10 


Bill of Exceptions. 
Filed July 20, 1910. 


In the Supreme Court of the District of Columbia Holding a Circuit 

Court. * 

No. 48287. At Law. 

Minnie T. Ball, Administratrix of the Estate of John J. Ball, 

Deceased, Plaintiff, 
vs. 

United States Express Company, Defendant. 

• [Bill of Exceptions ]* 

Be it remembered that on the trial of this cause, the plaintiff, to 
maintain the issues on her part joined, offered evidence tending to 


[* Words enclosed in brackets erased In copy.] 
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prove that her intestate, John J. Ball, was killed by being crushed 
under the bricks of the chimney, hereinafter described, which was 
demolished as a result of an explosion which occurred on April 20, 
1905, at a building in the City of Washington, District of Columbia; 
owned by the United States Express Company and used by it as a 
garage and power plant for the storage and the charging with elec¬ 
tricity of its electrically propelled delivery wagons; that said John 
J. Ball was a healthy man, thirty-two years old, and left surviving 
him a widow, the plaintiff, who was then twenty-seven years old, 
and two infant children; that said Ball was, at the time of his death, 
in the employ of the defendant company as engineer of the garage 
in question and in receipt of a salary of one hundred dollars per 
month; his family had no other means of support; he was employed 
by the United States Express Company in March, 1904, as an engi¬ 
neer at the company’s steam plant in Jersey City, where he stayed 
until December 24, 1904, when he came to Washington to assist in 
putting in the heating pipes at the defendant’s garage; that 

11 the work of putting in these heating pipes extended from 
January 4 to March 22, 1905; that in March, 1905, one Good¬ 
rich. chief engineer of the defendant company’s plant, resigned, and 
plaintiff s intestate was promoted in his place; that during this time 
\\ . C. Johnson was general agent at Washington of the United States 
Express Company and had charge of the whole place; that one David 
M. Hess was at this time the chief engineer for defendant company; 
that John J. Ball’s profession was that of an operating engineer, and 
before going into the employ of the defendant he had worked with 
engines for about ten years at different places in the City of Wash¬ 
ington; that he was not a mechanical engineer: that he could keep 
an engine up in good shape and could take care of it and run it, but 
had no technical knowledge, due to a deficient early education; that 
bv the term mechanical engineer is understood an engineer who is 
capable of designing plants, calculating the stresses that certain 
members of machinery are subjected to, as for instance, calculating 
the safe working pressure in a boiler, the strain necessary to rupture 
a boiler, and making all necessary calculations pertaining to ma- 

i r \ , that an operating engineer is an engineer to start and stop 
machinery, keep it in good running order and to do everything that 
is necessary to keep an engine running smoothlv and as the de¬ 
signer intended it to run. And the plaintiff gave further evidence 
tending to prove that about the 8th day of December, 1904, the 
United States Express Company was possessed of a building in the 
City of Washington used by it as a garage and power plant for 
storing its electrically propelled wagons and charging the same with 
electricity; said building being a brick structure, one storv in 

(Here follows drawing marked Exhibit No. 1.) 

12 height, with a skylight over the center of the engine room, 
two internal combustion engines in said room, and a wrought- 

iron exhaust pipe extending from a pit below said engine room to 
above the roof thereof and discharging into the air; that beginning 
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December 8, 1904, said company installed in the said building, 
directly beneath said skylight, two twin cylinder internal combustion 
engines, manufactured by Mietz and Weiss, engine builders, and 
using kerosene as fuel; that one engine was complete and in use 
December 22, 1904, and the other January 14, 1905; that said Mietz 
and Weiss engines are well known and in common use in this coun¬ 
try ; that these particular engines were well set up and ran smoothly 
and well; that said plant was situated in a residential neighborhood; 
that there had been complaints from the neighbors of odors, noises 
and excessive vibrations, caused by the exhaust from said engines 
through the wrought-iron exhaust pipe heretofore mentioned; that 
on the 18th day of January, 1905, the defendant company fded in 
the office of the Building Inspector of the District of Columbia a 
drawing of the plan of a brick exhaust chimney or muffler, said 
chimney to be 53 feet high, to contain six iron baffle plates, and to 
be surmounted with an iron cap; and plaintiff produced in evidence 
the said drawings so filed in the office of the Inspector of Buildings 
of the District of Columbia, and copies thereof are hereto attached, 
marked “exhibit No. 1,” and made part hereof. 

And plaintiff further gave evidence that on the said date, at its 
said plant, defendant company began building a chimney or 
muffler, in accordance with said plans, for use in connection with 
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said engine, and that subsequently said company added to 
the toj» of said chimney a circular iron pipe, hereinafter de¬ 
scribed ; that the brick chimney or muffler replaced the 
wrought iron exhaust pipe originally constructed and used at the 
plant; that the work of constructing said brick exhaust was com¬ 
menced on January 18, 1905, and completed on April 5 following; 
that on February 7, 1905, the brick stack was complete and in use, 
and on February 27 the perforated pipe extension was placed on 
said brick muffler stack; that when completed, said exhaust device 
was 02 feet high and consisted of a chimney 53 feet high, the outer 
walls of which were brick laid in mortar, after the manner of con¬ 
structing brick buildings; inside said brick structure there were 
placed six cast iron plates, known as baffle plates, which extended 
from the side of the chimney in which they were built to within one 
foot of the opposide side thereof; said baffle plates were put in alter¬ 
nately; the first one was in the chimney 7 feet from its base and 
the remaining five were 4 feet 6 inches distant from each other; at 
top of said chimney, there was placed a 9 foot circular iron pipe, 
with one and one-half inch holes perforated in its sides near its top; 
the top of said pipe was closed by a solid cast iron plate; said chim¬ 
ney was connected by a hole or passage 8 inches square with a pit 
underneath the engine room, into which pit the two aforesaid in¬ 
ternal combustion engines discharged their exhausts; said pits were 
constructed of concrete and were thoroughly well constructed. The 
plan of said pits and sectional drawing thereof are shown upon 
Exhibit No. 1. 

And plaintiff gave further evidence tending to prove that the work 
of construction of said chimney was, during the course thereof, 
frequently inspected by a civil engineer, named Curtis, employed 
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its an inspector in the office of the Inspector of Buildings; that the 
duty of this civil engineer was simply to see that the structure was 
built to conform with the building regulations and as the 

14 permit and plans allowed or designated; that he had no duty 
at all with respect to the mechanical features of the chim¬ 
ney ; that he did not have anything to do with passing upon it as a 
muffler for internal combustion engines, and that he had not had 
any experience that would have enabled him to have so passed upon 
it/ The said inspector Curtis testified that said chimney was con¬ 
structed by the defendant company as a muffler because of the noise 
and jar complained of at the plant; that the said exhaust stack or 
muffler was completed in exact compliance with the plans, with the 
addition of said perforated iron pipe at the top, and further that the 
quality of the work was excellent; that in his visits to the defend¬ 
ant’s plant, he thinks he saw, as representing the company, Mr. 
Johnson once or twice; he also saw Ball, the plaintiff’s intestate, and 
conferred with him generally when he went there; it was not al¬ 
ways necessary; he seemed to he in charge as witness recollects, but 
in fact witness could not commit himself about who was in charge 
for the Express Company in the building of the chimney; as he 
recollects, Ball had nothing to do with the construction of the chim¬ 
ney; that on April 5, 1905, upon the completion of said muffler, he 
(Curtis) found that the noise and jar previously complained of 
were reduced very much and the odor was seemingly under control. 

Upon cross examination, said Curtis testified that he did not pass 
upon the mechanical design of the plans of said chimney; that at 
the time said plans were filed, there was employed in the office of 
said Inspector of Buildings a man by the name of Sommerville, who 
was a civil engineer, carried on the rolls as a computer, whose duties 
with respect to plans were to pass upon their sufficiency as to 

15 construction and for the purposes for which they were de¬ 
signed; witness did not recollect that Sommerville went over 

the plans of defendant’s chimney, but thinks that he did. 

And plaintiff* gave further testimony tending to prove that the 
operation of the Mietz and Weiss engines of the defendant was as 
follows: Each of the twin cylinders was supplied with an oil tank, 
with a hand and automatic pump, from which a charge of kerosene 
oil was dropped at the end of each stroke of the piston upon the lip 
of an iron ball, which lip projected into and at the front of the 
cylinder, and which ball had been heated to such degree that the 
oil when dropped upon it vaporized. Upon the movement of the 
piston toward the back a charge of air was drawn into the crank 
case through a port, and on the return stroke this charge of air was 
compressed to a very high degree, thus causing great heat; the oil 
was admitted just on the end of the stroke, when the compression 
was at its highest point, and being vaporized upon the heated ball 
was at the same time ignited bv the compression, thereby driving 
the piston forward. The vaporizing hall upon the lip whereon the 
oil was dropped, as stated, was held under a hood attached to the 
end of the cylinder, and in order to start the engine, was to be first 
heated by means of a torch set under it until it would vaporize and 
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charge the oil. After the engine was running a while, the heat 
engendered bv the compression and internal explosions was suffi¬ 
cient to keep the ball sufficiently heated to vaporize the subsequent 
charges of oil thrown in by the pump. Oil injected into the cylinder 
which was not vaporized either by the ball, in the cylinder, or by 
the heat of the exhaust pipes, would run off into the pit. Each 
* cylinder had its own exhaust pipe which united with the 

16 pipe from the other cylinder before reaching the pit, as 
shown on Exhibit No. 1. These engines operate on what is 

known as the gas explosion principle. 

And the plaintiff offered further evidence tending to prove that 
on April 20, 1905, an explosion occurred in the exhaust pit and 
muffler, or chimney, aforesaid, and that thereby the said brick 
chimney or muffler was thrown down and wrecked; that part of it 
fell upon the garage building, and through the skylight thereof, 
and upon plaintiff’s intestate, killing him instantly, and that another 
man was also injured. 

And thereupon the plaintiff called as a witness one Frank Sasse, 
who testified that he is a mechanical and heating engineer, also a 
draftsman, a marine engineer, and an operating engineer; he has 
pursued the profession of engineer for many years, having been 
an operating engineer 35 years; he is 65 years of age; he has 
designed an electric light plant for a government building and a 
number of heating plants; he is now in charge, as engineer, of 
such building; has had experience with internal combustion en¬ 
gines since 1889, and has designed a two-horse power internal com¬ 
bustion motor which differed from the Mietz and Weiss engine, 
which the witness described, only in that it used a jump-spark 
ignition instead of a heated ball. Witness is a member, officer and 
has been instructing lecturer of the National Association of Sta¬ 
tionary Engineers, an educational organization, devoted to the ad¬ 
vancement of engineering, of which plaintiff’s intestate was also a 
member. 

Said witness further testified that lie has himself designed a 
muffler for a motorcycle which afterward exploded; that he 

17 rebuilt it and had no further trouble; that a muffler is a 
device for muffling of exhaust so as to do away with ex¬ 
cessive shocks, noise, and vibrations, and is in many cases used in 
connection with internal combustion engines; often there is only 
an iron pot into which to discharge the exhaust, after which it may 
escape in anv way, either up through a chimney or in any other way, 
but first put it into an iron pot to take care of the explosion. He 
further testified that a muffler should be constructed out of very 
heavy cast-iron, or wrought-iron riveted and made very strong, 
because it. is subjected to great stresses; automobiles have mufflers, 
made of cast-iron or heavy wrought-iron. That the principle of 
engines on automobiles and motorcycles is the same as the prin¬ 
ciple of the Mietz and Weiss engines. Explosions in mufflers are 
so common you can hear them going along the street, from auto¬ 
mobiles. This frequency of explosions occurs in all internal com- 

2—2209a 
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bustion engines; they are all apt to mis-fire. The said witness, 
having had described to him the construction and equipment of the 
garage of the defendant, as hereinbefore stated, and the fact of the 
explosion thereat on April 20. 1905, and being asked what, in his 
opinion as an engineer, caused the explosion, answered: “There is 
only one thing that could have caused that explosion, and that was 
the explosion of unburned gases in the chimney and in the pit;” 
and, having had described to him the design and construction of 
the brick chimney, with its six baffle plates, its 9 foot iron pipe at 
the top, with perforated sides closed by a solid cap at its top, and 
being asked to state “whether or not that device, in connection with 
a plant such as that of the defendant company, was safe or dan¬ 
gerous,” testified that the said exhaust chimney at said garage, as 
planned and constructed, was to his mind absurd; that the 

18 idea of building a brick muffler to him is absurd, and that 
he arrived at that conclusion after looking at the plans, 

after the explosion, in May, 1905, at the office of the Inspector of 
Buildings, when he at once concluded that “here is the cause of the 
whole trouble: they attempted to build a brick muffler.” That 
device “was extremely dangerous;” the reason for saying so is: 
“Those baffle plates caused the gases travelling through the chimney 
to be verv much retarded, too much retarded, so that bv the time 
they reached the top they were pretty cold, and consequently they 
were constantly shrinking in their passage out; then by the time 
they reached the perforated cap those gases had to be broken up 
and sent through small holes, and since it requires great pressure 
to break up a column of water or gases, or whatever it may be, into 
small pencils and turn them at right angles, if the area was 
cramped—that is not properly calculated—that chimney might 
come down without any explosion;” that water, gas and electricity 
are all subject to the same laws in regard to flow. The witness had 
“studied this* problem in all its bearings; had made innumerable 
calculations regarding this design, had taken hold of it as though 
he was the man responsible for its erection;” and further testified 
that the engines in question pumped 8.7 cubic feet per second into 
the pit; that every engine is in a certain sense a pump; that the 
baffle plates would create a counter-action and each baffle plate would 
make the friction greater; upon reaching the perforations of the 
circular pipe, it would require pressure to send out the gases hori¬ 
zontally and this pressure would be increased all the way down, 
the increase being greater at the baffle plates, and so back to the 
piston of the engine where the pressure is greatest; these • 

19 baffle plates acted much like jetties in a river; behind jetties 
stagnant water accumulates; behind these baffle plates stag¬ 
nant gases accumulated. The perforater pipe, the witness consid¬ 
ered the most important part of the design; it was so easy to make 
a mistake there that he believed the chimney was working near the 
tumhle-down pressure all along while the engines were running 
and in danger of falling without an explosion. The velocity of the 
exhaust, the witness calculated at 900 feet per second; that travels 
into the pit, and has got to go through different areas, it passes from 
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the pit into the chimney through an opening of the same size and 
consequently at the same velocity; at the bottom of the chimney 
the exhaust begins to spread again; and in passing the baffle plates, 
if the passage at this point were 100 square inches, that would have 
been the same as the area of the exhaust, the velocity would then 
be the same and pressure corresponding to that velocity about 15 
pounds a square inch, enough, in witness’s opinion, to throw down 
any brick work. And witness being asked what number of pounds 
pressure would in his opinion, have thrown down that chimney, 
answered that he could not tell, because he did not know the ad¬ 
hesive strength of mortar, that it depends upon the kind of material 
used and that he must know full well all the kinds of materials 
that were used before he could judge of that. And further that 
the most dangerous part of the device was the perforated pipe, and 
the baffle plates next, in holding the stagnant gases there and holding 
them for such a long time that they could never get away; that in 
his opinion the explosion was caused by a dangerous accumulation 
of gases at the pit and in the chimney, and such accumulation 
was caused by the baffle plates and perforated pipe with its 

20 solid capped top; if there had not been in the chimney the 
obstruction caused bv the baffle plates and if the chimney 

had been open at the top, the velocity of the gases would have been 
150 feet per second and that would have changed the contents of 
the chimney in one-third of a second—not long enough for ex¬ 
plosive gases to linger in there; through that chimney, as con¬ 

structed, the velocity of the gases was about a foot a second; in fact, 
it took 50 seconds to change the gases in that chimney, provided 
there were no baffle plates; with the baffle plates in it, they would 
never change, the gases would lodge under the baffle plato*; the baffle 
plates retarded and kept back the gases; this chimney or stack 
should be called a muffler; it resembles a chimney from an archi¬ 
tectural point of view, but no mechanical engineer would call it a 

chimney; witness had never known anywhere, in connection with 
any internal combustion engine, a muffler built as this was; his 
opinion as to the dangerous character of the device would not be 
affected by the size of the pit or of the aperture between the pit 
and the chimney, or of the space between the baffle plates and the 
opposite wall of the chimney; that the reduction in the area of the 
defendant’s chimney caused by the baffle plates was 80%. He fur¬ 
ther testified that if these engines did not mis-fire, there would be 
no unburned gases in the pit, but there is mis-firing, which is the 
failure of a charge of gas to explode in the cylinder; that all gas 
engines mis-fire. and when they do explosive gas will pass into the 
pit ; that mis-firing is caused either by an improper mixture of gas 
and air in the cylinder, or by loss of compression in the crank case 
or the cylinder, or by an obstruction in the oil feed pipe; 

21 that an improper mixture may be a mixture too weak, caused 
by the engine getting too little oil, or by a mixture too rich, 

caused by its getting too much oil; in this case, to witness’s mind, 
mis-firing was most apt to be caused by loss of compression, which 
could occur by reason of any leakage in the piston, and when 
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compression does not come to the proper height sufficient tempera¬ 
ture would not he obtained to ignite the gas as the ball alone cannot 
ignite it; that internal combustion engines mis-fire when properly 
operated, and that the operator cannot prevent it. This witness 
further testified that the Mietz and Weiss engine is one of the best 
in the market, but that he never saw a gas engine yet that would 
not mis-fire, and does not believe anybody else has; that there would 
not be any danger to the engineer operating these engines at a plant 
such as that of defendant company, if there had not been this kind 
of a muffling device; that in designing mufflers for internal com¬ 
bustion engines, it is necessary, in order to he within correct, scien¬ 
tific engineering principles y to give consideration to the fact that 
explosions will occur in mufflers, but that in this case the chimney- 
muffler did not safely provide for taking care of explosions occurring 
in it—that apparently explosions were not thought of when that 
was designed; and that, in his opinion, there was no natural draft 
in that chimney as constructed; that the most dangerous thing 
about that chimney was, first, the cap on top and then the baffle 
plates. 

And upon cross examination said witness further testified that if 
in the case of an ordinary chimney he should find heat at the top, 
he would say there was a draft, but not in this chimney, be- 

22 cause it had no natural inlet for air, and finding heat at the 
top of this chimney he would conclude the engines weit? 

pumping out the heated gases; they pump the contents of the pit 
into the chimney at a high velocity ; producing a dangerous press¬ 
ure in that chimney; the pressure in the pit is produced by the 
exhaust from the engines, together with the size of the aperture from 
the pit to the chimney, that determines the pressure; witness’s only 
criticism of the size of that opening was that it put such a hack 
pressure on the engines as to destroy their economy of fuel; that 
there must have been back pressure at that plant starting from the 
perforated pipe, which was necessarily increased all the way down, 
and the fact that the engines would run had nothing to do with this, 
as one cannot tell by an engine running whether there is back 
pressure or not unless an indicator is applied; this opening from the 
pit was of equal size with the exhaust pipe from the engine—50 
square inches in area; the outlet from each cylinder was 5 inches 
and the two terminated in an 8 inch pipe, the total area being 100 
inches; the passage at the first baffle plate was 504 square inches, the 
next 468 square inches, at the third 482 square inches, at the fourth 
806 square inches, at the fifth 860 square inches and at the sixth 335 
square inches; that the exhausted gases as they rose would shrink 
in volume and be about the same at the middle of the chimney as 
when they entered the engine. This passageway was ample, but 
the danger was there all the same on account of giving the gases a 
chance to lodge under the baffle plates and form stagnant gases 
there. Gases do not become less explosive as they cool—temperature 
does not change their explosive character, they can be ignited in the 
coldest winter weather, as well as in Summer. There is no 

23 difference between the weight of air and the weight of the 
exhaust from these engines. And further testified that the 
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normal discharge from an exhaust pipe is not explosive if the engine 
has not misfired; it has exploded and cannot be again exploded. 
The gases from coal-oil. gasoline and naphtha, when once formed, 
are equally explosive, but some of them form gases much more rap¬ 
idly; if kerosene were poured into a chamber heated to 3f>0 degrees 
or more, it would vaporize and there would be great danger of an 
explosion; if a man should throw a quart of it into a hot pit, where 
there was heat enough to evaporate and ignite it, he would be very 
foolish. “A man would commit suicide, probably, bv doing that— 
throwing that into a hot pit. 1 ’ And witness further testified that he 
had operated gas engines, which were all operated on the same prin¬ 
ciple as the Mietz and IViess engines, only some use gasoline and 
some use oil; he had never operated an oil engine, but the operation 
of internal combustion engines is the same whether (hey use oil, gas, 
or gasoline—(he end is always gas: he had seen (he Mietz and Weiss 
engines in operation, and had seen them started and stopped, at the 
Mietz and Weiss faetorv; he had been all over that factorv. 

And plaintiff called as witnesses, Harry Boesch, by profession a 
mechanical, electrical and operating engineer, who has practiced 
that profession for about thirty years, who has for 23 years past been 
chief engineer and chief electrician of the Washington Market 
Company, who is and for twenty years has been a member and secre¬ 
tary of the District of Columbia Board of Examiners of Steam Engi¬ 
neers, and is now a member of the Board of Examiners of Automo¬ 
bile Operators; as a member of these hoards, it is part of his 
24 duty to examine persons who desire licenses as engineers for 
the operation of all classes of engines; this witness has erected 
engines and boilers and electric light plants; he erected the first 
electric light plant in Harrisburg, Pennsylvania, and erected the 
first plant of that kind in the City of Washington, and was in charge 
of that plant for some years; he has had experience in designing and 
constructing, as well as in operating, engineering plants, and at this 
time is in charge of the erection of a plant of internal combustion 
engines, the capacity whereof is 900 H. P., this plant being in course 
of construction for the Washington Market Company in the District 
of Columbia; it is considered a very large plant and having installed 
in it very large gas explosion engines; the witness has had personal 
experience in the designing of mufflers for internal combustion en¬ 
gines; he is familiar with the Mietz and Weiss engine, and with the 
plans of the plant of the defendant company at which the explosion, 
resulting in the death of plaintiff’s intestate occurred: George E. 
Reid, 59 years old, a mechanical engineer by profession, employed in 
the Supervising Architect’s Office of the Treasury Department as 
engineering draftsman; he has been a mechanical engineer for more 
than thirty years and has designed, erected and operated engineer¬ 
ing plants of various kinds in different parts of the country; since 
coming to Washington, he has been chief engineer of the Govern¬ 
ment Printing Office, and was in charge of installing and starting 
up the machinery of the new general Post Office Building; his pres¬ 
ent duties are designing the plans for power plants and heating and 
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ventilating plants, and other mechanical equipment; lie 
25 knows the Mietz and Weiss engine and is familiar with the 
plans of the engine room and chimney of the defendant com¬ 
pany's garage at which the explosion occurred; he has been since 
1805 a member of the National Association of Stationary Engineers 
and has held the office of instructor of that Association for ten years, 
and in such office has been instructor for that period of time on the 
principles of the operation of steam engines, electric apparatus, re¬ 
frigerating machinery, gas engines, pumps, and all other work that 
comes under the charge of an engineer; this witness knew the plain¬ 
tiff's intestate, John .1. Ball, personally and had instructed him, and 
he testified of said Ball that “he was strictly an operating engineer 
“a man capable of taking charge of a plant after it had been in¬ 
stalled. who operates it;" that Ball did not come within the category 
of mechanical engineer; William B. Murray, by profession an oper¬ 
ating, mechanical and electrical engineer for 20 years, has had ex¬ 
perience in various parts of the country, and who became familiar, 
about IS years ago, with internal combustion engines, working with 
one of the pioneers in that line; has had experience with those engines 
ever since; this witness is very familiar with the Mietz and Weiss 
engine, has installed several of them and had charge of installing 
the mufflers and exhaust pipes; his experience has been in designing, 
building, changing, setting up and operating different classes of 
combustion engines; he is familiar with the plans of the defendant 
company s plant, is a member and formerly was president of the 
National Association of Stationary Engineers; this witness has found 
it necessary, in connection with liis work, to travel around consider¬ 
ably and in travelling in business, and in the interest of his profes¬ 
sion. he has made it a practice to call on his brother engi- 
2b neers and endeavor to see new work that was in progress, and 
he has read the technical papers right along; Charles R. 
Johnson, 71 years of age, an engineer and machinist for some 30 
years, for 12 years in Government service under the Army Engineer 
Corps, and during the last 19 years chief engineer in the service of 
Woodward and Lothrop, in this City, in charge of their 1.000 H. P. 
plant; the plaintiff’s intestate had worked at the Woodward and 
Lothrop plant up to about a year before his death under the direc¬ 
tion of this witness, who testified that plaintiff’s intestate was what is 
termed an “operating engineer;” and this witness examined the 
plans of the defendant company’s plant after the explosion at the 
office of the office of the Building Inspector; Samuel A. Luttrell, 
president of the Luttrell Company, agents for Packard motor cars^ 
who by profession is amaehinist and mechanical engineer, and who has 
designed, built, remodelled and repaired internal combustion engines 
and mufflers for such engines, who had repaired, or had the super¬ 
vision of repairing, overhauling or rebuilding, approximately 3,000 
to 4,000 internal combustion engines; has had an extensive experi¬ 
ence with mufflers of internal combustion engines, and with explo¬ 
sions in mufflers; this witness knew the Mietz and Weiss engine and 
was familiar with the plans of the defendant companv’s plant and 
the chimney-muffler which was demolished in the explosion: Each 
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of said witnesses gave testimony, in substance, similar to the witness, 
Frank Sasse, and gave it as his opinion that the said chimney, as 
designed and erected, in connection with a plant such as that of the 
defendant company’s, was decidedly unsafe and exceedingly dan¬ 
gerous, because of the material out of which it was constructed, the 
presence of the baffle plates in such a brick chimney and the 

27 perforated pipe with its closed top thereon,—making a very 
dangerous arrangement; the design of the chimney was 

wrong; each of said witnesses further testified that he had never 
known or heard of a brick chimney being used as a muffler for in¬ 
ternal combustion engines; that the very idea is ridiculous; that 
mufflers should be built out of iron or steel, sufficiently strong to 
keep them from exploding, which will occur if they are not built 
strong enough, and all the mufflers any of these witnesses had ever 
known of were built of such materials; that the material usually 
and commonly used to build mufflers of is steel or iron; that in this 
chimney, as it was designed, the baffle plates retarded and caused a 
dangerous accumulation of gases; that it is ridiculous to have a 
chimney, a muffler made out of brick, for a gas engine plant; that 
all gas engines mis-fire, even when properly operated, and that when 
they mis-fire unexploded gases pass out into the muffler. Explo¬ 
sions in mufflers of internal combustion engines are usual and com¬ 
mon occurrences; that when mufflers are properly constructed, the 
force of such explosions passes off through the opening, or if tlie> 
wreck the muffler no danger results beyond making a hole in its 
outer wall or spreading it; that there is no danger in the operation 
of Mietz and Weiss internal combustion engines at a plant where 
there is a proper muffling device provided; that at defendant’s plant, 
there was a brick chimney converted into a muffler, and that, there¬ 
fore, a proper muffling device was not provided at that plant, but an 
unsafe one was; that it is surprising that this device did not fall 
down at once, the first time the engines shot the exhaust in it, and 
the fact that it did not is simply to be attributed to good fortune; 
that, in their opinions as engineers, there is not any doubt 

28 as to what caused the explosion, that it was caused by an 
accumulation of gas due to the character of the chimney 

with its baffle plates and closed top; that if a muffler of steel or iron 
had been provided at defendant’s plant, there would have been no 
danger to the engineer, even from an explosion in it, and that there 
would not have been any danger from an explosion had there been 
a free exit to the outer air for the gas or for the force of the explo¬ 
sion ; that haffle plates are frequently used in mufflers, but that they 
have never known of baffle plates being used in brick chimneys; 
that, according to correct engineering principles, in designing a 
muffler for internal combustion engines, it is necessary to take into 
consideration the fact that explosions do occur in them! and that this 
was not. done in connection with defendant’s design; that when in¬ 
ternal combustion engines mis-fire explosive gases pass into the ex¬ 
haust devices and mufflers, and that those gases are there exploded 
by a variety of causes; that there would not have been any danger of 
a quantity of explosive gases accumulating in this pit, had there 
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been a proper exhaust device, nor if an explosion did occur as a re¬ 
sult of the accumulation of gas in the muffler or exhaust device 
would that have been dangerous to life if the exhaust device had 
been proper; that the character of this device caused the damage 
and not the quantity of gas or oil which exhausted into it; that there 
would be no intense or dangerous heat in the pit under the engines 
if the engines were not running, that the heat is there only after the 
engines have been running a while; that the duty of a designing 
engineer or consulting engineer, in such a case as this is to provide 
for the worst conditions that may arise, and that in connec- 

29 tion with this chimney that was not provided for; that, in 
addition to retarding and causing an accumulation of gases, 

the baffle plates ottered serious obstruction to the egress of gases 
under an explosion. That internal combustion engines are driven 
by explosions, whereas with steam engines there is a gradual push 
and pull—no explosion to it. 

Said William B. Murray, being asked if he had ever known of 
a device like the perforated and capped iron pipe in question to be 
put on a chimney of that kind, answered: “It is a very frequent 
occurrence to put on at the top of a steel exhaust pipe a perforated 
pipe, at the top, it is there to break up the pulsation of the gases, 
and to allow them to escape more under a pressure, as it were, than 
as a pulsation;” but that he had “never known of a chimney being 
used for internal combustion engines” with baffle plates or such a 
device at the top; said witness further testified that the effect of the 
muffler or perforated pipe on the top would hold and create a pres¬ 
sure in the stack at the time of an explosion; if the stack were not 
strong enough to stand that internal pressure, the walls would give 
away, allowing the top part of the stack to collapse; and further 
testified that baffle plates had been used in exhaust pipes in many 
ways and are put in to break up the gases, being sometimes in¬ 
serted in the center of the pipe and sometimes extended from one 
side to the other; the idea of a muffler is to create a back pressure 
and to allow the gases to escape slowly; in a properly designed 
plant, with proper muffling and exhaust device, there would not be 
any danger to the engineer in charge of the operation of internal 
combustion engines, nor any danger in the exhaust of unburned 
gases from these engines, but in case of such exhaust, “there might 
be an explosion, but the exhaust pipe or muffler, and the exhaust pipe 
leading from that muffler to the atmosphere, if built of 

30 proper material, would withstand the pressure and allow the 
explosive gas to escape;” it is not a correct engineering prin¬ 
ciple to make out of a brick chimney a muffler for an internal com¬ 
bustion engine ; the fact that the chimney was well constructed in 
no way changes the opinion of the witnesses as to the chimney being 
absolutely dangerous for this work; the baffle plate construction in 
the chimney caused that calamity and collapse. And the said wit¬ 
ness. Samuel A. Luttrell, gave further testimony tending to prove 
that up to two or three years ago baffle plates were used in about 
half of the mufflers constructed for internal combustion engines— 
that about half of the mufflers were expansion mufflers, and the 
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other half baffle plate mufflers; the baffle plates are not now so com¬ 
mon, but that mufflers are always constructed of sheet-steel or sheet- 
iron, and that there is no doubt in his mind that to make a muffler 
for an internal combustion engine of a brick chimney is violative 
of correct engineering principles and unsafe; that a 13 inch brick 
wall would stand a pressure of about 10 or 1*2 pounds per square 
inch. 

And here the plaintiff rested, the foregoing being the substance 
of all the testimony offered on her behalf. 

And thereupon the defendant, to maintain the issues on its part 
joined, gave evidence to the jury tending to prove that the said 
John Jasper Ball, plaintiff’s intestate, was first employed by the de¬ 
fendant in March, 1904, as an engineer; that after the said Ball had 
been so employed several weeks he signed a paper-writing in words 
and figures as follows, the signature “John Jasper Ball” thereon 
being in the handwriting of said Ball: 

31 Form No. 68, U. S. Ex. 

No. —. 

United States Express Company. 

Application for Employment. 

I apply for employment by the United States Express Company, 
and for that purpose have made and signed this application in my 
own handwriting. 

Name in full, John Jasper Ball. 

Residence, 708 Jersey Ave., J. C. 

Place and date of birth, White Sulphur Springs, Ya., Dec. 3, 
1872. 

Parents’ names and residence: 

Father, J. W. Ball, Bull Run Post Office, Va. 

Mother, M. E. Ball. 

Wife’s Name, M. T. Ball, 708 Jersey Ave., J. C. 

My last employers, occupations, and the reasons of their termina¬ 
tion have been as follows: 


Name. 

Address. 

Position. 

| 




From 

1 

to 

1 




From 

1 

to 

1 


. 


From 

1 

to 

1 

Jarvins and Son, 

Washington, D. C. 

i.! 

From 

. 

1 

to 

1 


3—2209a 
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I refer to the following persons (giving their addresses) : 


Name. 

Address. 

S. Kami & Son, 

8 and Market Sts., 

Washington, D. C. 






1 also state and agree, as terms and conditions of my employment, 
as follows: 

(1) 1 will during such employment faithfully observe and obey 
all rules and regulations of the Company and all instructions that 
I may receive about the Company’s business. 

(2) 1 am not addicted to the use of intoxicating liquors or other 
stimulants to excess, and will not so use them during such employ¬ 
ment. 

(3) The Company having made, for the convenience and benefit 
of itself and such of its employes as are required by it to furnish 
bonds for the faithful and honest performance of their duties, a 
contract with a Surety Company to become surety on such bonds, 
under which the employes pay premiums at contract rates, I agree 
to apply for bond in such Surety Company as may be designated by 
the United States Express Company to the amount required by the 
Company, and agree to pay the established premiums for such bond, 
and to abide by the terms, conditions and regulations of such Surety 
Company, as they may from time to time be made. 

(4) T understand that I may be required to render services for 
the Company on and about the railroad, stage and steamboat lines 
used by the Company for forwarding property, and that such em¬ 
ployment is hazardous. I assume the risk of all accidents and in¬ 
juries which I may sustain in the course of my employment, whether 
occasioned by negligence, and whether resulting in my death or 
otherwise. I agree to hold the Company harmless from any and all 
claims that may be made against it arising out of any claim or 
recovery on the part of myself, or my representatives, for damages 
sustained by reason of my injury or death, whether such injury or 
death result from negligence or otherwise. I agree to pay to the 
Company, on demand, any sum which it may be compelled to pay 
in consequence of any such claim. I will execute and deliver to the 
corporation or persons owning or operating the transportation line 
upon which I may be so injured, a good and sufficient release under 
my hand and seal of all claims, demands and causes of action aris¬ 
ing out of any such injury, or connected with or resulting therefrom. 
I ratify all agreements made by the Company with any transporta¬ 
tion line in which the Company has agreed, or may agree in sub¬ 
stance, that its employes shall have no cause of action for injuries 
sustained in the course of their employment upon the line of such 
contracting party, and I agree to be bound by each and every of such 











UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 19 

agreements, so far as the provisions thereof relative to injuries sus¬ 
tained by employes of the Company are concerned, as fully as if I 
were a party thereto. The provisions of this agreement shall be held 
to inure to the benefit of any and every corporation and person upon 
whose transportation line the Company shall forward merchandise, 
as fully and completely as if made directly with such corporations 
or persons. 

(5) I also agree for myself, my heirs, executors and administra¬ 
tors, to pay to the express Company all loss, damage, costs and ex¬ 
penses that may be caused by any negligence, fraud or default of 
mine. 

( 6 ) The Company may, without notice, at any time whether at 
the end of the month, or not, and for any reason satisfactory to the 
Company, terminate my employment and discharge me; and if I 
should be discharged before the end of the month, I am to be paid 
at the rate of my salary or wages for that part of the month only 
during which I shall have served. 

I have read and understand the foregoing terms and conditions. 

JOHN JASPER BALL, Applicant. 

Witness: 

R. R. RAMSEY, 

Supt. or Agt. 

Description of Applicant. 

(To be prepared and signed by Superintendent or Agent.) 

Height, 5 foot 8 V 2 in. Weight, 145 lbs. Complexion, Light. 

Color of Hair, Dark; color of Eyes, Blue. Kind of Nose, Straight. 

What hair worn on face, mustach-. Color of hair on face, Dark. 

Any particular marks or deformity by which applicant can be 
identified and any other remarks by Superintendent or Agent as 
to appearance, antecedents, etc.: 

Right hand been broken; broken about 7 years ago. 

Attached hereto is a good photographic likeness of applicant. 


Supt. or Agt. 

Contract of Employment. 

On the statement and conditions contained in the foregoing ap¬ 
plication the United States Express Company hires the applicant 
above named to serve as Engineer and to perform such other services 
as may be directed from time to time: from April 27, 1904, and 

agrees to pay him for his services at the rate of - dollars per 

month, or fractional part thereof, to the date of his resignation or 
discharge. 

Dated at-, 190-. 

UNITED STATES EXPRESS COMPANY 
By-. 


Witness: 


, Employe. 
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32 And defendant offered evidence tending to prove that after 
signing said paper said Ball remained in the employ of the 

defendant. Counsel for defendant then offered to read said papers 
writing in evidence, but plaintiff, by her counsel, objected thereto, on 
the ground that the said writing was incomplete and incompetent, 
irrelevant and immaterial, and even though complete and relevant 
was void, and the Justice presiding sustained the objection and re¬ 
fused to permit the same to be read in evidence, to which refusal 
counsel for the defendant then and there duly excepted. 

And thereupon, the defendant gave further evidence that at the 
time the plaintiff’s intestate came to Washington in January, 1905, 
the said brick stack or muffler was not built; that there was much 
complaint in the neighborhood of the noises and fumes from the 
iron exhaust pipe at the garage and the brick stack was put up to 
eliminate them. Mr. Ball was there to assist in the installing of 
the heating plant; and about March 1 was appointed superintendent 
of the plant, being in complete charge of the garage, reporting to 
General Agent Johnson in regard to the equipment. Said Johnson 
represented the defendant Company in Washington in the handling 
of its business in general, the proper care of equipment and super¬ 
vision over the men. The engines were set up by an expert from 
Mietz and Weiss, assisted by Mr. Goodrich, and, in the latter part 
of it, by Mr. Ball, and were efficient. After completion of the stack, 
the engines exhausted through it until April 20, the day of the ex¬ 
plosion, and there was no further complaint of the exhaust. 

And thereupon the defendant called as a witness Staunton 

33 W. Sommerville, who testified that in 1905, he was chief 
computer of the building department, that his duties in that 

position were to examine all plans submitted to the Department to 
see if they were structurally correct, and by “structurally correct” he 
means “in compliance with the regulations”; his duties were to go 
over and see that they complied with the different stresses allowed by 
the regulations, and if there was any lack of strength to have it made 
good; he had been in that office about 13 years, previous to which 
time he was an architect for 30 years; he passed on the plans, as 
computer in the District Building Inspector’s office, for the erection 
at the defendant’s garage of the exhaust chimney, and his conclu¬ 
sion was “that it was in compliance with the building regulations 
in every respect,” and regarded by him as a perfectly safe structure. 

Upon cross examination, said witness testified that he had had no 
experience with internal combustion engines, had never operated 
one of those engines, never designed or constructed an engine of that 
kind, and never designed or constructed a muffler for such an en¬ 
gine; that he is familiar with the building regulations and that 
there is nothing whatever in those regulations relating to or govern¬ 
ing mufflers for internal combustion engines; so that when, as an 
official of the District, he passed upon the plans submitted to him 
for this brick chimney, he passed upon it as “a chimney, pure and 
simple,” taking into consideration its foundations, the wind press¬ 
ure. and the crushing pressure of the brick work, and that is all; he 
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did not attempt, and being only a civil engineer and architect would 
not have attempted, to pass upon that chimney as a muffler for an 
internal combustion engine; with regard to the pressures considered, 
he “simply considered as to crushing pressure and wind press- 

34 lire alone, (he shearing pressure of that structure was never 
considered at all”; he had built a great many chimneys and 

for some years had passed upon all chimneys put up in the District, 
but had never passed upon a chimney with baffle plates in it as a muf¬ 
fler for internal combustion engines in bis life; that the resistance of 
said chimney to explosive pressure was equal to 7,200 pounds to the 
square foot. 

Defendant further gave evidence tending to prove that the plan or 
design of said brick stack and exhaust pit, as offered in evidence by 
the plaintiff, was prepared by an architect, and by him given to Mr. 
Johnson, the Company’s general agent at Washington, and by him 
sent to the General Superintendent of wagon service equipment at 
New York, and they were approved in New York. Said architect 
testified, in substance, that he had had 20 years’ experience in that 
profession at Washington; that he was employed by defendant to 
make the drawings for the garage and the stack, and all the drawings 
in connection with work at the plant; that he was almost daily at 
the plant and the stack was constructed under his general direction; 
that before commencing work on the stack, in accordance with the 
drawings be bad made, they were sent to the company’s headquarters 
at New York and that after they were returned approved the work 
was undertaken; that the noise from the original exhaust pipe was 
so great that the defendant had to keep changing and experimenting; 
that the Mi eta and Weiss people one day had an erector, whom wit¬ 
ness thinks was the general superintendent of their works, down at 
the plant going over the engines and he evidently spoke to Mr. Ball, 
because Mr. Ball called the architect’s attention to it and said that the 
Mietz and Weiss people had put a stack up somewhere in the Adi- 
rondacks, whereupon the architect took it up with the com- 

35 pany and the building of this chimney was the outcome of it; 
that the area of the perforations in the cap was in excess of 

the area in the aperture between the exhaust pit and the stack or 
muffler by fifty to seventy-five per cent, and that he, the architect, 
was very particular to get an excess of size; the holes were one inch 
in diameter and about two inches apart from center to center. And 
further that the bricks of the stack were laid in cement, were of the 
best quality and that the work was first-class. And said architect 
further testified that he regarded the exhaust pits as the muffler at 
that plant, and that after the explosion the wall between the pits and 
the stack was intact, none of the bricks about the aperture being dis¬ 
turbed, and that a piece of the wall of the pit was blown out leaving 
an aperture the length of the pit and about six inches wide, opening 
into the engine room. 

And on cross examination said architect testified that he had never 
before made the drawing for a brick chimney with baffle plates in it 
in connection with an internal combustion plant, nor had he ever 



22 


UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 


before this time made any drawings of the design of any device for 
an internal combustion plant; that he “never saw one before'’; that 
he was not an engineer, and that this chimney was not his idea; that 
he did not attempt and would not have attempted to pass upon this 
thing as a muffler device for an internal combustion engine, as lie 
“was not competent to do it”; that as to the reference to the stack in 
the Adirondacks, in speaking with the witness relative to the noise 
that was complained of at defendant’s plant, Mr. Ball had said to 
him that the Mietz and Weiss people had put up some device some¬ 
where in the Adirondacks that had overcome this difficulty; 

36 that thereupon the witness had either written to New York 
about that fact, or taken it up with the company’s general 

agent. Johnson, in Washington, and subsequently this chimney was 
put up by direction of the Express Company, and that is the extent of 
this reference to information about a stack in the Adirondacks. 

Thereupon, defendant called as a witness David M. Hess, who 
testified that he is 41 years of age, by occupation an engineer, hav¬ 
ing pursued the business in mechanical work since 1887, and in the 
employ of the defendant company as chief engineer; said company 
having considerable machinery in use which witness has charge of; 
that he started in as electrical engineer and through circumstances 
was thrown into mechanical work and construction work, and that in 
his present position, if he thinks he is lacking in anything, he con¬ 
sults with a Mr. Fry, and other friends that he has in different 
branches of engineering ; that he looked up the kind of engines to be 
used in the company’s plant, designed the switch board, and con¬ 
ferred with the architect in regard to this stack before the plans 
were sent over to New York; that he received the drawings in New 
York and conferred, he thinks, with Mr. Weiss: “I think it is Mr. 
Weiss of the Mietz and Weiss Company, and with a man named Ber¬ 
ger, who is one of the best known structural engineers in New York”; 
that, after going over the drawings in that way, he accepted them, 
and, in his own opinion, they were well designed plans and he did 
not anticipate any danger from using them; that he visited the plant 
after the chimney was put up; that after the first of March, Mr. Ball 
was in charge of the garage; that in a conversation with Mr. Ball, 
the latter gave witness to understand that he had gathered from some 
of the Mietz and Weiss engineers, men who had been there, 

37 that we would probably get rid of this trouble, of the noise 
and the fumes from the smoke, if we had a brick stack there, 

with baffle plates; he said he had talked with the architect about it 
and that the architect had been making a plan, or something of that 
kind; that was before witness had received the plans in New York; 
that it seems to witness he had had suggestions from somebody else 
about baffle plates and cap before that time; that witness approved 
of the use of the perforated iron pipe with the cap and he yet thinks 
that, with proper handling of the engines, the stack was suitable and 
safe; that he had no practical experience with the particular 
make of engine installed, and no personal experience with, or 
personal knowledge of the building of a brick chimney with baffle 
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plates for internal combustion engine muffler; that he never 
designed the muffler himself, and that was the first brick chimney 
muffler he ever knew of; that, although he considered such 
chimney safe, he had never had the same reconstructed, 
hut “changed the form of the engines on account of public opinion”; 
that said Ball was an engineer, called an operating engineer, and that 
witness regarded him as of sufficient ability to be entitled to the title 
of mechanical engineer, and that said Ball was fully competent to 
operate the engines. Witness first employed Mr. Ball for the defend¬ 
ant Company; Mr. Ball applied for a position in March, 1904; wit¬ 
ness told him he had a position which Mr. Ball could take and if 
they suited each other witness would give him permanent employ¬ 
ment; witness gave him permanent employment sometime in April, 
1904. 


And, further to maintain the issues on its part joined, the de¬ 
fendant called as a witness one Morlein M. Fieles, who gave testi¬ 
mony tending to prove that he is employed by the defendant 
38 as superintendent of its garage; that at the time of the death 
of the plaintiff’s intestate he was assistant superintendent 
there, acting under the orders of said intestate; that by trade he is a 

_ _ _ _ _ _ i ^ | * • i * * 


that on April 20, 190o, witness went into the engine room at about 
10 minutes after 6 P. M., and found Mr. Ball there trying to start 


No. I engine, the other having been shut down. On No. 1 engine 
one cylinder, the left hand one, was working properly and dragging 
the other which was not operating itself, because the vaporizing ball 
was not hot enough to ignite the oil; the effect of that was the oil 
was forced through the cylinder and down into the exhaust pit. The 
witness further testified that he and the said John J. Ball worked 


over the engine, witness standing right alongside of Ball, until the 
explosion at 20 minutes past 6; that he helped Ball and tried to do 
all he could to get the engine started; that during that time Mr. 
Ball kept pumping oil into the engine by means of a hand pump 
on the engine, thinking he would get it started, but instead of that 
he pumped too much oil in there and it blew up; the oil was just 
going through the cylinder down through the exhaust pipe and into 
the pit; that said hand pump is one “that you take hold of to force 
oil into the cylinder”; that Ball gave the pump four or five or six 
Oscillations, at intervals of probably a minute or so; that Mr. Ball 
was mad because he could not get it working; he wanted to get away 
somewhere and was in a hurry; that just at the last he said, “God 
damn it,” and gave the pump five or six pulls and then the explo¬ 
sion came; that the flame from the explosion came from the pit and 
was like a sheet of flame all through the room; that witness 
39 was badly burned and was blown 7 or 8 feet against the wall; 

that at the moment of the explosion witness was standing 
with his hand on Ball’s arm. And further testified that, he always 
thought Mr. Ball thoroughly familiar with the engines, since he 


24 UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC, 

had taken them apart and put them together c \ ei at 1 e. L 

had had trouble with them; that it ordinarily took at least a half 
hour to heat the vaporizing ball; that he does not know whether the 
engines had been started for an hour when he went into the engine 
room at 10 minutes after 6; that the supply of oil could easily have 
been cut oh and the ball for the cylinder heated; the ball for the 
other cylinder was red hot and was igniting and working all right. 

And upon cross examination, said witness testified that he had 
never operated an internal combustion engine before March 16, 
1905, and is not an engineer; that the blue flame torch was burning 
under the vaporizing ball when he came in the room; that when the 
engine, or one cylinder of it, was running, the common exhaust pipe 
from it would get hot, that oil which came through the cylinder into 
the common exhaust pipe was vaporized into gas; that he could not 
see the oil going through the cylinder and into the pit, there was no 
possible way to see that, standing in the engine room; that he does 
not know at what temperature oil vaporizes into gas, that he has 
never been an engineer and has no knowledge on that subject, and 
that when he said, on his direct examination, that the oil did not 
vaporize, that was his conclusion because one cylinder was not work¬ 
ing; it could not be anything else as he knew that there was no other 
reason for these engines misfiring, except the ball not being hot 
enough; the engines had been started before he came on duty on the 
evening of April *20, and something had happened to one cylinder 
of one of them, and Mr. Ball was trying to start that cylin- 
40 der; that he knew the ball was not hot because he looked at 
it and saw it was not red—therefore, he concluded it was not 
hot; “What we done we spit on it to find out.” The ball would not 
get red hot from the heat of the torch in a week, but would get dull 
red in half an hour; he does not mean to say that before a vaporizing 
temperature is reached in the ball, it would have to be red hot; that 
the only official of the defendant company that witness knew as 
having supervision over Ball, after witness came to work at Wash¬ 
ington, was Mr. Johnson, general agent of the company; that in 
getting one of these engines started, the hand pump is used, that 
being done to prime the motor; that he does not know, forgets, 
whether after the engine is first started, the hand pump is used to 
operate it until it gets up a speed, and the automatic pump could 
take care of it; he does not remember seeing that done; he does 
not know that the instructions for operating these engines issued by 
the makers say this should be done, as he never read the instructions; 
that the pumps on the engine were operated by hand and after the 
engine started they operated automatically; that from the time he 
came on duty the evening of the explosion until that occurred, he 
and Mr. Ball were working on the engines trying to start them, that 
they were doing everything they knew in an endeavor to get the en¬ 
gine started, that the engine had been running, but the cylinders 
were not working together right, one cylinder was missing, that the 
torches were lighted under both balls, the explosion occurred while 
they were trying to start that cylinder and while they were both 
between the engines, that formerly he had testified that he and Mr. 
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Ball “took turn about” at manipulating or handling the engine in 
the work of getting it started, that that is probably what he did, but 
he does not remember that any more now; that the pumping 

41 of oil in the cylinder by the hand pump, in order to get it 
started, was the usual pratcice whenever it was desired to start 

the engine up; that he does not remember how often Mr. Ball used 
the hand pump on the evening of the explosion, but that it was done 
at intervals, he cannot possibly recall that; that he does not know 
whether Mr. Ball succeeded in getting any explosions in the cylinder 
which was not running properly while they were working on it; 
that with reference to where the oil went after it was pumped, he 
had formerly testified in this case that he supposed it ran off down 
the exhaust pipe as he “knew very little about those engines when he 
came down there” so that when he found the engine was not hitting, 
or knew of no other reason why it should not fire, and therefore came 
to the conclusion that the ball was not vaporizing the oil; that he 
had not sufficient^experience to know whether or not the oil vaporized 
before it got into the pit by passing through a hot exhaust pipe; 
that the witness has been out of the employ of the defendant com¬ 
pany twice since April 20, 1905, but has twice been re-employed, 
that at his last re-employment he was made superintendent at a 
higher, salary than he was getting in 1905, at which time his salary 
was $65., whereas it is now $125. per month; that the former testi¬ 
mony above referred to was given by him just before he left de¬ 
fendant’s employ the second time. 

On redirect examination the witness testified that he did not re¬ 
member personally using the hand pump on that engine on the after¬ 
noon of the explosion, but, of course, he and Mr. Ball helped each 
other out if there was anything wrong with the engine. That so far 
as witness knows, there had been no explosion or vaporizing of oil 
on the ball of that cylinder up to the time of the catastrophe; and 
that he had run both engines from the time he came to Washington 
until the explosion that night and had never observed any 

42 misfiring in them. 

And one Julius Ross, a witness sworn on behalf of the 
defendant, testified in substance that he is and for thirteen years 
has been in charge of the erecting department of the Mietz and 
Weiss oil engines, those engines are sold all over the United States; 
he had a technical education before coming to this country and 
was employed at Alsace with a machine and construction company. 
And said witness being asked to explain the proper method of the 
starting and use of the Mietz and Weiss engines, particularly in 
the use of the hand oil pump, answered: 

“In the first place, you have a torch to heat the ignition ball, 
a cast-iron ball, hollow metal, about three-eighths of an inch thick; 
and if those torches are in proper condition, a man used to it can 
start any one of those engines in fifteen minutes. However, we 
tell them, to make sure, to burn them for about twenty minutes 
or thirty minutes, to make sure that they get those balls red-hot. 
After the balls are hot—the pumps, which are controlled by the 

4—2209a 
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governor, are also equipped with a small handle—this handle is 
to be used when the engine stands idle to inject in each cylinder 
a couple of strokes of oil; then you take hold by the fly-wheel and 
turn it against the compression, and that charge is fired. There 
is no need of touching that handle any more, because the governor 
controls the feed on that pump. Tf we do take hold of that lever, of 
course, we have to stand the consequences; because when you pump 
by hand, you might inject in two or four strokes more oil in a 
fraction of a second than the machine will consume in three hun¬ 
dred turns. The engine turns about three hundred revolutions a 
minute, and consumes about one pint per horsepower per 

43 hour, which would be, in this case, about thirty-two pints per 
hour. Running at a speed of three hundred revolutions, if 

I am right, it is eighteen thousand turns. So that the engine has 
got to make eighteen thousand turns to consume thirty-two pints. 
Whereas by using the hand lever, by actual test that I have made, 
I found that I could get the half-pint in five and a half strokes of 
that pump, by using it by hand. 

“The consumption of oil and the supply of air is automatic. 
There is nothing to be set on that. There is nothing on the engine 
which would cause an improper mixture. That is, you could not 
cut off the air if you tried to. There is not what they call in a gaso¬ 
line engine a carburetor. There is no such thing on this en^ne. 
The supply is taken care of by the piston running over the ports; 
and the same quantity of air is injected into the cylinder with the 
fuel oil, the kerosene oil. 

“Of course, running under a small load, the engine will still get 
the same amount of air as it will running under a full load, only 
the consumption of fuel oil or kerosene, which thev use, is increased; 
and it is limited, as 1 stated before, to about a pint per horsepower 
per hour.” 

A;.d further testified that said engines in the garage of the de¬ 
fendant were set up by a man under his charge; that witness went 
by just to examine them, to see how the installation was getting 
along; he went there once or twice to call their attention to anything 
he might see that would be favorable to the plant; he was away 
at the time the plant was installed, but got there just as they got 
through, and was satisfied it would meet the requirements; that he 
visited the plant before the explosion and found the engines 

44 were carrying an overload, which would indicate that the 
exhaust was perfect—was free; the overload was fully twenty- 

five per cent, and indicated there was no back pressure; this was 
about one week before the accident; at his first visit he had not seen 
the plan of the stock and the pit, but it was explained—“and, also. 
I think Mr. Ball made me a sketch in chalk on the cement, and 
showed me how things were.” And said witness testified that he at 
that time considered the chimney a safe equipment, and that if he 
had had anything against it he would have stated to; that Mr. 
Ball was then in charge if the engines and was the person with whom 
witness conferred: thereupon, it was stated to him, by counsel for 
defendant, that “criticism has been made of the material of that 
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chimney, that stack, being brick,” and he was asked what he could 
tell of the use of brick exhausts, to which he answered, “Well, they 
are used, wherever there is one, it is going to be used to save the ex¬ 
pense of a new one, or sheet-metal one, hut a metal one is usually 
considered the cheapest; that he knows of brick chimneys or stacks 
in use in connection with Mietz and Wiess engines at several places 
in the United States; that in one of these places an old boiler is 
used to let the exhaust go through, and then into a brick chimney; 
that at these places where brick exhaust stacks have been used, 
there has not been any trouble or fault found with the brick stack, 
and the connections there have been made at his direction; the wit¬ 
ness was then asked “what kind of mufflers are used, if any at all, 
in these plants that you have spoken of,” and he answered, “We 
make a standard muffler, a cast-iron muffler that we send generally 
along with our small plants;” that on Mietz and Weiss marine en¬ 
gines we use a baffle plate muffler,” but do not in connection with 
stationary engines; the standard Mietz and Weiss muffler is like 
an iron or steel pot. 

45 And said witness further testified that the consumption 
of fuel oil in an oil engine is about one pint per horsepower 

per hour, which will equal 16 cubic feet of gas produced by that 
amount of oil. 

On cross examination, the witness said that baffle plates kill 
sound, are used for muffling purposes, that baffle plates are used in 
Mietz and Weiss marine engines, on vessels, and that he never saw 
a brick chimney on a marine engine; an exhaust muffler certainly 
does give back pressure on an internal combustion engine; that 
after the sound of an exhaust from one of these engines is muffled 
in an iron pot, it is then carried off through an exhaust pipe. The 
witness identified the instruction sheet issued by his employers, 
the Mietz and Weiss people, as well one of their catalogues, con¬ 
taining instructions for operating the engines, and in the instruc¬ 
tions of both of which papers, it is stated that: “The kerosene 
pump should be operated or checked by hand until the engine is 
up to speed;” witness also read from said directions the following: 
“Pump a few quick strokes by the lever of the kerosene pump; 
turn the fly-wheels back and against the compression with consider¬ 
able force and speed, taking hold of the proper spokes for quick 
release when the charge ignites;” he testified that the engine will 
give when it is running slowest more oil than when at its highest 
speed and, therefore, it is necessary to check that lever so as not to 
let so much oil go into the engine; that you operate the hand pump 
before the engine is started, that after you put in the first charge 
you take hold of the lever, and then you regulate the stroke so that 
it will not take so much oil until she is at the proper speed, that is 
done by hand, it is a hand lever. 

46 The witness identified a letter handed him as from the 
Mietz and Weiss engine plant, in which it was stated that 

it is sufficient to have the torch under the vaporizing ball for a 
period of five to eight minutes in order to get vaporizing heat to 
start the engine, and testified that that statement is correct; that 
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when one cylinder of the engine is running, the common exhaust 
pipe will get very hot, and be hot enough to vaporize any oil that 
goes through it after the engine has been running sometime; the 
Mietz and Weiss people advise against exhaust mufflers. 

On redirect examination, witness testified that he can get to work 
and can start any of these engines, with a proper torch, in from five 
to eight minutes, but those are not the instructions he gives to peo¬ 
ple not familiar with the conditions of the engine, he tells them to 
wait 15 or 20 minutes, he does that for the benefit of the man, to 
save him labor trying to get his engine started, by giving him a 
little longer time and heating up his torch until he gets familiar 
with it; that when your engine is started you let the hand pump go, 
that is, to start it with, you pump oil, take hold of both levers and 
pump oil into it, when the engine goes up, you hold the pump back; 
that the speed of the engine regulates the amount of oil pumped 
and temperature regulates the speed; if one side of the twin cylinder 
engine be hot and the other cold, the heated side will drag the other 
side along, but not at its rated speed; if the ball be not hot and the 
engine consequently is not running freely, the pump would pump 
more oil if left to itself than if the engines were heated and running 
freely. And the witness being asked what, in his opinion, caused 
said explosion, answered: “The unlimited quantity of oil 
47 being pumped in there during the time that one cylinder did 
not explode.” And further testified that in the use of oil 
engines there is no mis-firing whatever; that mis-firing is found in 
the use of gasoline engines, but mis-firing cannot occur in oil 
engines. 

Said defendant, further to maintain the issues on its part joined, 
called as a witness on its behalf. Albert B. Fry, an engineer, 51 
years of age. chief engineer of construction, maintenance and repair 
of public buildings under the Department of the Treasury and Com¬ 
merce and Labor in New York City, a member of the board of con¬ 
sulting engineers for the improvement of State canals in New York, 
who testified that he has pursued the profession of engineer since 
he was seventeen years old; that before the explosion at defendant 
company’s garage, he examined that plant but incidently; that he 
visited the plant and was desirous of observing the curious little 
heating plant and the new storage battery, and incidently paid some 
attention to this engine generating plant; that his recollection is 
that he visited the plant in March, 1905; that he did not know Mr. 
Ball and has no recollection of having met him; that he went to 
the plant with chief engineer Hess; that he looked over it only in 
a general way, the engines seemed to be operating normally, and 
being so he should assume there was a normal back pressure that 
there is on every engine that exhausts against the atmosphere; back 
pressure may be increased or diminished by the size of the exhaust 
pipe and its length, of course the shorter and straighter the pipe, 
the less the back pressure; the witness had listened to all of the testi¬ 
mony given at the trial and had familiarized himself with the plans 
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and designs in a general way; that, in his opinion, that chim- 

48 ney, as testified, would cause more hack pressure, obviously, 
than would have been the case if the engine exhausted freely 

to the atmosphere through a short pipe; that the engineering reason 
for baffle plates is to break up the current of the exhaust; they are 
used on large exhaust heads; in the New York Post Office where 
there is about 2,000 horse power steam plant a portion of the ex¬ 
haust was carried around in a circular shell which had a gradually 
ascending spiral of plates in it, which so broke up the escaping cur¬ 
rent of steam that the noise was very largely diminished; the prin¬ 
ciple of those plates is not greatly dissimilar to those shown in this 
design; in the design of the chimney he is not prepared to say 
where the principal muffler is, it might come from the baffle plates 
and it might come from the cap, he would prefer to experiment with 
apparatus of that description before stating positively, as lie has 
found that theory in these matters is a very dangerous thing and 
to be governed by the practice is a good deal better; that, of course, 
the baffle plates decreased the area, but that he considers that this 
exhaust as planned gave sufficiently free exit for the exhaust gases 
of the plant “under normal conditions of operation ;” assuming the 
total area of the perforations in the cap on top to be in excess of the 
inlet he does not consider that the top of the stack was unduly con¬ 
stricted as regards the matter of safety; that had the plan of said 
stack been submitted to him, he would have passed it “at that date” 
as a safe chimney; the witness being asked whether said chimney 
was according to good engineering principles, answered, “I should 
have passed it, at that date;” he further testified that it was his 
opinion that the explosion was due to the sudden generation of a 
considerable quantity of oil and explosive gas close to the engines, 
probably in the pit, and there may have been, possibly, a 

49 secondary explosion in the stack itself, assuming that for 
any reason there was a considerable quantity of unburned 

oil or of unexploded gases that went up there; unburned gases may 
have been possibly in the stack itself; this witness had experience 
with occasional mis-firing of an oil engine in a launch which he 
operated, and has known of more frequent mis-firing in gasoline 
engines; he admits misfiring is not an unusual thing, but it can be 
enormouslv diminished. 

On cross-examination, the witness said that lie agreed with the 
other engineers that an accumulation of gas somewhere in the pit 
or stack caused the explosion; that he never constructed an internal 
combustion motor, never designed one, never constructed a muffler 
for an internal combustion engine; that one of the purposes in 
using baffle plates is to retard the escape of gas; that in testifying 
that, in his opinion, the chimney was safe at the defendant’s plant, 
he was “always assuming normal conditions;” that it is a normal 
condition for gas to be in the cylinder of an engine, and the pres¬ 
ence of unexploded gas in muffler of an oil engine is abnormal; that 
an explosion in the cylinder is normal, and an explosion in a 
muffler abnormal and improper. And further that in his opinion 
this chimney was safe for the character of the plant there operated. 
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And the witness testified that he had been in attendance at this trial 
three days, and was in attendance upon the last trial of this case, 
having been employed by the defendant company for the purposes 
of this ease; that for his services while in Washington in connec¬ 
tion with this case, he is to be paid by the defendant $100. per da\ 
and his expenses. 

And here the defendant rested, the foregoing being, in 

50 substance, all of the evidence given in its behalf. 

And, thereupon, the plaintiff, in rebuttal, gave evidence 
by one Francis King, tending to prove that on the evining of said 
April 20, 1005, the engines at the defendant’s garage were started 
by Mr. Ball at about half past five o’clock; that after starting the 
engines Ball went into an adjoining room; that said King, em¬ 
ployed at said garage as a helper, went into the engine room after 
the engine was started, and found that on one of them one cylinder 
was working and the other not working; the latter cylinder was mis¬ 
firing; that the torches under the vaporizing balls had been lighted 
20 or 30 minutes before the explosion; Mr. Ball started the engines; 
the lamps had not been taken from under the balls at any time 
after 5:30 o’clock. 

And, further, the plaintiff recalled as witnesses in rebuttal, the 
witnesses, Samuel A. Luttrell, IIarry Boescii and Frank Sasse, 
each one of whom had heard the testimony of said Morlein M. Fieles 
and said Francis King, and each of whom was asked the following 
question: 

“Recalling the time when Mr. King said these engines were started 
and the time these lamps were burning under the vaporizing balls, 
and assuming the facts as testified to by Mr. Fieles, as to the way 
the hand pump was operated by Mr. Ball just before the explosion, 
to be true, will you tell the jury whether or not Mr. Ball, as an engi¬ 
neer. in so using the hand lever, acted properly or improperly?;” 
to which question each of said witnesses answered that he did prop¬ 
erly. that it was the only thing for him to do under the circum¬ 
stances shown by the evidence; that they understood thoroughly 
what is meant bv “priming the motor;” that the engines were 
equipped with that hand pump for use when they needed priming; 
that the motor was running at the time the hand pump was 

51 used, and had been running on both cylinders; that the fact 
that one cylinder was running reduced the supply of oil in 

the other cylinder by the centrifugal governer, with which these 
engines are governed, and in order to start the cylinder that was 
missing fire, the engineer used the hand pump to give it a little 
extra charge; there was evidently a checkage in one of the small 
valves in the pump to cause the missing in the cylinder testified to. 
And the said witness. Sasse. testified further that the hand pump is 
also to be used by the engineer constantly until the engine is “up 
to speed;” and the said witness, Boeseh, on cross examination, fur¬ 
ther testified that from study he knew that said pump would throw 
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a thimble full at a time, and that if one charge would not start the 
engine, he would keep right on throwing in oil until it should fire; 
that that is the proper thing to do. 

And the said witness, William B. Murray, being recalled in re¬ 
buttal, and having the testimony of the said King and of said 
Fieles recited to him, and being asked if, in his opinion as an engi¬ 
neer, the said engineer, Ball, in so using the hand lever, under the 
circumstances, was doing a proper or improper thing, answered: 
“Tie was doing what he should have done under those conditions;” 
that this witness had operated Mietz and Weiss engines ever since 
1898, and had operated three or four of these engines right in Wash¬ 
ington and vicinity, the last one he set up, operated it, and started, 
being in the year 1907; being a<ked what he would say as to the 
propriety of an action of an engineer pouring in a pint of oil when 
priming the motor, this witness answered that the engineer “could 
not pour in a pint;” and, further, being asked by counsel for de¬ 
fendant the question: “Would you consider it proper for the engi¬ 
neer with his engine running cold, as this one did, missing 

52 as this one was missing, to pump in there half a pint to a 
pint of oil to prime it, to start it?” answered, “I would not 

think it proper and T do not think he would.” 

And here the plaintiff rested, the foregoing being in substance 
all the evidence given on her behalf in rebuttal. 

And thereupon the Justice presiding, at the request of counsel for 
the plaintiff granted and gave to the jury the following instructions: 

I. 

If you find from the evidence that the following are facts, namely: 

(1) That the plaintiff is administratrix of the estate of John J. 
Ball, deceased; 

(2) That said John J. Ball was employed by the defendant com¬ 
pany at its garage and power plant in the District of Columbia on 
April 20, 1905; 

(3) That the defendant had installed at its said plant two inter¬ 
nal combustion engines, using coal oil as fuel; 

(4) That gases from said engines exhausted into pits beneath the 
engine room and then made their way into a brick chimney; 

(5) That said brick chimney as erected by defendant was pro¬ 
vided with six iron baffle plates and topped with a perforated iron 
pipe which was closed at the top by a solid iron cap; 

(6) That said baffle plates and capped pipe obstructed and re¬ 
tarded the flow of gases exhausted from the engines to the outer air; 

(7) That said chimney so designed and erected was an 

53 unsafe device at a plant of said character; 

(8) That by reason of its unsafe character an explosion 
occurred at said plant on April 20, 1905, demolishing the chimney; 

(9) That portions of said chimney fell into the engine room and 
upon said Ball and killed him; 

(10) That said Ball was not aware that said chimney was danger¬ 
ous, and 
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(11) That said Ball was not guilty of negligence which directly 
contributed to his death; then your verdict should be for the plain¬ 
tiff. 

II. 


You are instructed, as matter of law, that the defendant company 
was bound to furnish the plaintiff’s husband with a reasonably safe 
place, with safe surroundings, in which to work, and to provide him 
with safe and suitable devices and appliances for the carrying on of 
his work; and if you believe from the evidence that the chimney re¬ 
ferred to in the testimony was not suitable and safe in connection 
with a plant such as that at which plaintiff's husband was employed 
by the defendant, then the defendant was guilty of negligence. 

III. 


You are instructed, as matter of law, that the mere fact that plain¬ 
tiff's husband knew the manner in which the chimney referred to 
was designed and built will not preclude the plaintiff’s right to a ver¬ 
dict in this suit; the deceased is not to be held to have assumed the 
risk of the danger of such a chimney at such a plant unless he knew 
that the wav in which said chimney was designed and con- 
54 strueted rendered it dangerous; and the burden of proof is 
upon the defendant in this case to show that the deceased 
knew and understood that this chimney was dangerous. And you 
are further instructed that if you believe from the evidence that such 
a chimney at such a plant was in fact a dangerous thing, then, unless 
you further believe that the deceased knew and appreciated that it 
was dangerous, you will disregard the claim that the deceased as¬ 
sumed the risk of such danger. 

And to the granting of each of said prayers for instruction when 
and as the same was offered the defendant, by its counsel, then and 
there duly excepted. 

And thereupon counsel for the defendant prayed the Court to give 
to the jury the instructions following: 

I. 


The jury are instructed that under all the evidence their verdict 
must be for the defendant. 

II. 

The jury are instructed that the claim of the plaintiff rests upon 
the charge that the defendant was careless and negligent in erecting 
and using the brick exhaust stack described in the evidence in con¬ 
nection with its engines, and that unless the jury shall find that the 
defendant in erecting and using such exhaust stack was careless and 
negligent and failed to use such care as an ordinarily prudent man 
would have used under the circumstances, the plaintiff cannot re¬ 
cover. 

m. 

In determining the liability of the defendant the jury are in¬ 
structed that the defendant was not an insurer of the safety of the 
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structure in question, and was not bound at all hazards to pro- 

55 tect the plaintiff’s intestate from injury while he was work¬ 
ing therein, but was bound to take only such care in the 

adoption of the design for such stack and in the use thereof as an 
ordinarily prudent man would have taken in the premises. 

IV. 

The burden of proof in this case to establish the alleged negligence 
of the defendant is upon the plaintiff and unless she has by a pre¬ 
ponderance of the proof established that the design of the exhaust 
stack in question was unsafe and that the defendant knew or should 
have known that a stack constructed according to such design and 
used in connection with its engines would be unsafe and dangerous, 
the verdict should be for the defendant. 

V. 

Tf the jury find from the evidence that the design for the stack in 
question with its baffle plates and perforated extension cap was sug¬ 
gested, passed upon and approved before its adoption, by engineers 
and architects skilled in their profession, and whom the defendant 
supposed to be competent to advise it, and that they recommended 
it to the defendant and that the said stack was constructed with its 
baffle plates and perforated extension cap under the direction of such 
engineers and architects, and according to such design, and further 
find that the defendant did not know and was not informed that a 
stack if costructed according to such design would be unsafe when 
used in connection with its internal combustion oil engines, then 
they are instructed that they should find their verdict for the defend- 

*7 * 

ant. 

VI. 

Although the jury should find from the evidence that the 

56 placing of baffling plates in the chimney and of a perforated 
iron cap upon the top thereof was a mistake from an engi¬ 
neering standpoint, and rendered the chimney dangerous in greater 
or less degree when used in connection with the engines which were 
installed, yet the plaintiff will not be entitled to recover if the jury 
shall find that the defendant Company did not know or have reason 
to know that the chimney was made dangerous through the use of 
said baffling plates and perforated iron cap. 

VII. 

If the jury find from the evidence that the explosion which re¬ 
sulted in the death of the plaintiff’s intestate was due to his negli¬ 
gence in the management of the engines, the plaintiff cannot re¬ 
cover and the verdict must be for the defendant, and this will be so 
although the jury may believe that the plaintiff’s intestate was killed 
by the falling chimney and that this would not have fallen but for 
mistakes in its equipment with the baffling plates and metal cap. 

5—2209a 
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VIII. 

If the jury find from the evidence that the design for the stack in 
question with its baffle plates and perforated extension cap was sug¬ 
gested. passed upon and approved before its adoption, by engineers 
and architects skilled in their profession, and whom the defendant 
supposed to be competent to advise it, and that they recommended it 
to the defendant and that the said track was constructed with its 
baffle plates and perforated extension cap under the direction of such 
engineers and architects, and according to such design, and further 
find that the defendant did not know and was not informed that a 
stack if constructed according to such design would be unsafe 

57 when used in connection with its internal combustion oil en¬ 
gines, then they are instructed that they will be warranted in 

finding that the defendant was not careless or negligent in the 
adoption of such design and the use of such stack, and if they so find, 
the verdict should be for the defendant.” 

And thereupon the Justice presiding asked the counsel for de¬ 
fendant to state the meaning of the said second prayer and said 
counsel responded that the meaning was that the defendant was 
bound to take ordinary and reasonable care, and was not bound to 
take extraordinary care, and thereupon the following colloquy was 
had between the court and counsel for defendant. 

The Court: You are also insisting upon the doctrine that if they 
did take unusual care, upon the advice of others, that they have 
then used all the reasonable care that they ought to be compelled 
to use. 

Mr. Birney: Yes. Your Honor will recall the testimony of Mr. 
Hess, particularly: That as engineer of the Company he received 
these plans; that thereupon he consulted with the engine makers, 
the Mietz and Weiss people, and took their advice: that he exhibited 
to them the plans, and that he took the advice of other persons upon 
the subject of this stack, to be used in connection with these very 
engines, and acted upon that. I think that that is a negation of the 
lack of care, as declared upon in this declaration. 

The Court : Then that means that if he had done that, although 
it were the most impossible thing, the most dangerous thing, he has 
fulfilled the requirement of law, because he consulted these engi¬ 
neers, and they all told him it was a perfectly safe contrivance; and 
having done that he has used such reasonable care as a prudent man 
under the circumstances would use, and he therefore is ab- 

58 solved? Is that your doctrine? 

Mr. Birney : That is our doctrine. 

The Court : That is what this prayer means. 

Mr. Birney: This deals only with the general measure of care. 
As applied to this case it means the general care taken. These plans 
were submitted to the Building Inspector’s department of the Dis¬ 
trict of Columbia, and they were passed by them. They were passed 
by every engineer and architect who had to do with the plant: and 
I submit, when a declaration charges negligence and want of care, 
those facts negative negligence or want of care. 
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And thereupon the justice presiding rejected each of the said 
several prayers for instructions excepting only the seventh thereof 
which was granted, and refused to give any of them, (except said 
seventh prayer) to the jury; the second and third of said prayers 
being rejected as stated by the Court in view of the explanation 
thereof as given bv defendant’s counsel in the foregoing colloquy 
with the Court in connection with said second prayer. And to thu 
rejection of each of said rejected prayers counsel for the defendant 
then and there severally and duly excepted when and as the same 
was rejected. 

And thereupon, and after said exceptions had been duly noted, 
the Justice presiding gave to the jury his general charge in the fol¬ 
lowing terms: 

Che Court (Mr. Chief Justice Clabaugh) : Gentlemen of the 
jury, it is scarcely necessary to recall to vour minds the charge made 
by the plaintiff in this case against the defendant Company. Coun¬ 
sel have advised you as to the character of the claim, and the de¬ 
fence made, and in support of their respective claims evidence has 
been offered. The Court now instructs you as to the appli- 
50 cation of the law to the facts as they have been brought to 
your attention; and now it is your duty to decide the facts in 
accordance with the law as given to you by the Court—the facts 
being entirely within your own control and your judgment, based 
upon the evidence in the cause. 

Therefore, what is your duty in the premises? Now, gentlemen, 
you are the jurors who are to pass, as I have said, upon this case. 
What is your duty in the premises? Your duty is to decide this 
case according to the evidence, absolutely without reference to any 
other consideration. The plaintiff in this case happens to be a 
woman, and is suing in behalf of herself and her children. The 
defendant is a corporation. Under the law they both stand equally 
before you. You have no right, it would be against your duty, it 
would be against the law, for you to swerve one iota. No matter 
what the appeal, no matter how deeply your sympathy may be 
played upon, it is your duty to decide this case as though you did 
not know who the plaintiff is, or who the defendant is. You decide 
it, as T have said, according to the evidence in this case, without 
reference to the personality of either the plaintiff or the defendant. 
The hope of justice in courts, the faith that we have in our jurors, 
would be absolutely dissipated if we believed that any other consid¬ 
eration could move a jury to a verdict, except the calm, dispassionate 
consideration of the evidence that is before you. Your decision 
must be based upon that, evidence, absolutely devoid of sympathy, 
absolutely devoid of passion or prejudice. Your verdict must, be 
the result of the calm, fair judgment of twelve jurors, based alone 
upon the evidence in the cause. 

That is your duty, gentlemen. It is your duty to do that, and 
that is what the law says you must do. So, with that premise, on 
the one hand not swerved, as I have said, by sympathy, and 
60 on the other hand not moved by prejudice, but with both 
parties standing equal before you* as they are before the law. 
you will find your verdict in accordance with the law and the facts! 




36 


UNITED STATES EXFRESS CO. VS. MINNIE T. BALL, ETC. 


“Now, what is the law? The plaintiff in this case charges the 
defendant with having caused the death of her husband hv failure 
to provide safe appliances or place to perform the duties for vyhich 
he was engaged. The law is that every employer must furnish a 
reasonably safe place and reasonably safe appliances for the doing 
of that particular work, whatever it is, whatever the vocation may 
be, whatever the environment may lie. That is the law. One of 
the means of judging as to whether or not an appliance is safe or a 
place is safe in which the employe is to work, is the fact that such 
appliances or such places are commonly used by persons engaged in 
the same character of business or vocation. That is one of the tests. 
So that if an employer furnishes a fair and reasonable appliance or 
place for his employe to work in, or work with, then that employer 
has performed the duty that is oast upon him to give to his employe 
a reasonably safe place to work in, and reasonably safe appliances to 
work with. 

“That is the general rule of law. Tf, however, he does not do 
this, then he is liable in damages to any employe who is injured by 
reason of the failure on the part of the employer to fulfil this duty 
which the law casts upon him. 

“So that, with that in view, T will read the first prayer of the plain¬ 
tiff to you. I ought to say, so that you will not misunderstand the 
law, that no matter how dangerous or how unsafe the place or appli¬ 
ance may be that is furnished to the employe, and which may cause 
an accident or injury to him, still if that employe is negli- 
61 gent himself, and contributes to his injury or to his death, 
then the employer would not be liable in damages for his 
death; because the law will not undertake to say as between plaintiff 
and defendant, where both have been negligent, how much the neg¬ 
ligence of each contributed to the injury or death of the plaintiff, 
so, with that general statement of the law. I will now read you these 
prayers: 

“Tf you find from the evidence that the following are facts”— 

That each one of these subdivisions that I read to you are 
facts— 

“Namely: 

“(1) That, the plaintiff is administratrix of the estate of John J. 
Ball, deceased; 

“(2) That said John J. Ball was employed by the defendant 
company at its garage and power plant in the District of Columbia 
on April 20. 1905; 

“(3) That the defendant had installed at its said plant two in¬ 
ternal combustion engines, using coal oil as fuel; 

“(4) That the gases from said engines exhausted into pits be¬ 
neath the engine room and then made their way into a brick chim¬ 
ney; 

(d) That said brick chimney as erected by defendant was pro¬ 
vided with six iron baffle plates and topped with a perforated iron 
pipe which was closed at the top by a solid iron cap; 

(6) That ."aid baffle plates and capped pipe obstructed and re¬ 
tarded the flow of gases exhausted from the engines to the outer air * 
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! (7) That said chimney so designed and erected was an unsafe 
device at a plant of said character; 

62 “(8) That by reason of its unsafe character an explosion 
occurred at said plant on April 20, 1905, demolishing the 

chimney; 

“(9) That portions of said chimney fell into the engine room and 
upon said Ball and killed him; 

“(10) That said Ball was not aware that said chimney was dan¬ 
gerous, and 

“(11) That said Ball was not guilty of negligence which 
directly contributed to his death 
£[“Then your verdict should be for the plaintiff. 

If you find all the things that 1 h a.\ e read t \ oil t t a* 

to have been established by the preponderance of the evidence, then 
this plaintiff is entitled to recover^ T ought, perhaps, to have said to 
you that the plaintiff is, in law, bound to show by the fair weight of 
the testimony that this accident was caused by the negligence of 
the defendant. The law says that the burden is upon the plaintiff 
to establish by the preponderance of the testimony that the acci¬ 
dent was caused by the negligence of the defendant. That is the law 
in all cases. The preponderance of evidence simply means the 
weight of the evidence—that is. that the evidence of the plaintiff 
must weigh more than the evidence of the defendant. I hat is the 
rule, and that is what preponderance of evidence means. There¬ 
fore the burden in this case is upon the plaintiff to show that the 
negligence of the defendant was the cause of this accident. That is, 
the evidence of the plaintiff as to the cause of this accident, to the 
effect that it was caused by the negligence of the defendant, must 
weigh more than the defendant’s evidence. But if the defendant 
says: “Why, you were negligent’—or. the plaintiff’s intestate in this 
case—that Ball was negligent himself and contributed to his death 
by his own negligence; if the defendant says that, as it does 

63 say it in this case, then the burden shifts upon that point, 
and the defendant must prove by the fair weight of the testi¬ 
mony, by the preponderance of the testimony, that Ball’s negli¬ 
gence contributed to the accident. The burden therefore rests upon 
the defendant to show that by the fair weight of the testimony. If 
the defendant says that even though it may have been negligent, 
still the plaintiff was also negligent, it must prove it by the fair 
weight of the testimony. 

So you see, on the one hand the duty is upon the plaintiff to show 
that the defendant in this case was the cause of this injury, by its 
negligence. The defendant then asserts: “Your negligence con¬ 
tributed to it, even if I were negligent.” Tf they assert that, then 
they must prove it by the fair weight of the testimony. So you see 
that the affirmative in each instance must be proved. In the case of 
the plaintiff it must be proved by the fair weight of the testimony 
by the plaintiff: and the theory of contributory negligence—that is^ 
that. Ball was negligent.—which the defendant asserts, must be 
proved by the fair weight of the testimony by the defendant. 

That is the rule of law which I meant to give to you before I 
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read the first prayer. So, with the rules of law in your minds, I 
read, likewise, the second prayer: 

f~“You are instructed, as matter of law, that the defendant com¬ 
pany was hound to furnish the plaintiff’s husband with a reasonably 
safe place, with safe surroundings, in which to work, and to provide 
him with safe and suitable devices and appliances for the carrying 
on of his work; and if you believe from the evidence that the chim- 

nev referred to in the testimony was not suitable and safe in con- 

*• & 

nection with a plant such as that at which plaintiff’s husband was 
employed by the defendant, then the defendant was guilty of neg¬ 
ligence.’' D 

64 A perfectly plain statement of the law. 

t?You are instructed, as matter of law, that the mere fact 
that plaintiff’s husband knew the manner in which the chimney re¬ 
ferred to was designed and built will not preclude the plaintiff’s right 
to a verdict in this suit”— 

The mere fact, in other words, that the plaintiff’s husband knew 
the manner in which the chimney was designed and built, will not 
preclude the plaintiff’s right to recover in this case—that mere fact— 
as you will see in a moment— 

“The deceased is not be held to have assumed the risk of the dan¬ 
ger of such a chimney at such a plant unless he knew that the way in 
which said chimney was designed and constructed rendered it dan¬ 
gerous; and the burden of proof is upon the defendant in this case 
to show that the deceased knew and understood that this chimney 
was dangerous. And you .are further instructed that if you believe 
from the evidence that such a chimney at such a plant was in fact 
a dangerous thing, then, unless you further believe that the deceased 
knew and appreciated that it was dangerous, you will disregard the 
claim that the deceased assumed the risk of such danger.” 

In other words, the mere fact that the plaintiff’s husband in this 
case, the deceased, knew how that chimney was built and erected, 
and so on, will not preclude the right of the plaintiff to recover in 
this case, provided it is not shown that the plaintiff’s intestate knew 
that the erection and the building of that chimney was a dangerous 
thing; because if people work where they know a thing is hazardous 
and dangerous they are assumed to take the risk of that employ¬ 
ment—a perfectly fair thing. But in the case of an accident, where 
it is not shown that the party who was injured knew that he 

65 was working in a dangerous or hazardous employment, or 
with dangerous and hazardous instrumentalities, he cannot 

be held to have assumed that risk, unless he knew. Consequently it 
follows that it is incumbent upon the defendant to show that the 
person injured, the deceased in this case, knew when he performed 
the work that this thing was a hazardous and dangerous thing. I 
hope I have made that plain to vouTi 

C“ You are instructed that plaintiff’s husband had a right to pre¬ 
sume. and to rely upon the presumption, that the defendant had 
performed the duty which the law imposed upon it of providing him 
with a safe place to work and with appliances and surroundings 
reasonable safe and adequate; and if you believe from the evidence 
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that the chimney erected by the defendant, considering the purpose 
for which it was to be used, was a dangerous one, then the defend¬ 
ant failed in the performance of its said duty and was guilty of 
negligence.” 

In other words, unless the plaintiff's intestate knew himself that 
it was a dangerous and hazardous thing, unless he had knowledge of 
it—and this plaintiff, of course, has assumed that he did not—unless 
he had knowledge of the fact that it was a hazardous and dangerous 
thing, using the chimney in the way offered in evidence here, then 
he had a right to presume, he had a right to suppose, that his em¬ 
ployer, the defendant in this case, would furnish him a reasonably 
safe place in which to work, and reasonably safe appliances with 
which to work. lie had the right to that presumption. He had the 
right to presume that it would he done; and therefore if you find 
from the evidence in this cause that this chimney—which seems to be 
the main thing here—was unsafe, and was the cause of the death of 
the deceased in this case, if you find it was caused by the falling of 
this chimney, and you further find that it was an unsafe and danger¬ 
ous device, then the defendant in this case would he guilty of 

66 negligence in furnishing such a device!^! 

There is a good deal of repetition, gentlemen, and I some¬ 
times feel that repetition may confuse; but I am trying to put this 
to you in plain, simple language, without the use of any legal terms, 
so that, vou mav not onlv understand, but that you must under- 
stand. 

“You are instructed, as matter of law, that the burden of proving 
contributory negligence on the part of the plaintiff’s husband rests 
on the defendant, and it should not avail the defendant company as 
a defense unless it has been established to your satisfaction by a pre¬ 
ponderance of evidence that the deceased was guilty of negligence 
which directly contributed to his death.” 

1 have already explained what contributory negligence is, and 
how it must be proved. In connection with that prayer, I read 
this one: 

“If the jury find from the evidence that the explosion which 
resulted in the death of the plaintiff’s intestate was due to his neg¬ 
ligence in the management of the engines, the plaintiff cannot 
recover and verdict must be for the defendant, and this will be so 
although the jury may believe that the plaintiff’s intestate was killed 
by the falling chimney and that this would not have fallen but for 
mistakes in its equipment with the baffling plates and metal cap.” 

Even though you may find that the defendant was guilty of 
negligence in furnishing the character of chimney as shown in 
the evidence in this case, even though you may find that the defend¬ 
ant company was negligent in furnishing this chimney, still if you 
find the plaintiff was negligent in the manipulation of these engines, 
or engine, and that that negligence contributed to his death, then the 
plaintiff would not be entitled to recover; but the charge of such 
negligence on the part of the defendant Company must be 

67 proven to you by the fair weight of the testimony. Now 
that is what that prayer means. 
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As to the determination of whether the plaintiff’s husband was 
negligent or not: 

“In considering whether or not the plaintiff’s husband was guilty 
of contributory negligence as claimed by the defendant, you will 
determine whether or not he acted as a reasonably prudent man 
would have acted in the situation and under the circumstances the 
plaintiff s husband was in and under just before the explosion which 
resulted in his death; if he did what an ordinarily prudent man 
would have done in the same situation and under the same condi¬ 
tions. then he was not negligent and you will give no consideration 
to the defense of contributory negligence.” 

If under all the conditions and circumstances of this case you 
find that the plaintiff’s husband acted in such a way as a reasonably 
prudent man would have acted under the same circumstances and 
same conditions, then you could not find that this deceased was im¬ 
prudent or negligent in his actions—provided that you find he acted 
as a reasonably prudent man would have acted under like circum¬ 
stances—under the same conditions. That is the test as to whether 
or not a man is negligent or imprudent. 

Now, then, as to weighing the testimony. What credit will you 
give witnesses? The rule of law is as follows: 

“When weighing the testimony in this case, you may consider 

the interest, if any, which the evidence discloses any witnesses have 

in the outcome of this suit, or in the parties to it; if you find from 

the evidence that any witnesses are in the employ of the plaintiff 

or defendant, or are paid for testifying, or sustain any relation to or 

connection with plaintiff or defendant which would be likely to 

induce them to color their testimony in favor of either party, vou 

may consider their testimony in the light of such employ- 

68 ment, pay or relationship, and determine whether or not it 

was in anv manner affected thereby.” 

«. 

The prayer is so plain that it scarcely needs any explanation. 
You have the right to determine whether or not any witness or 
any party to this cause has any interest, as set out in this prayer, 
and you have the right to consider whether that testimony has been 
affected in any manner by reason of such interest or relationship. 
You are to determine that yourselves. You are to find whether it 
has or has not. The whole matter rests with you. in passing upon 
the credibility of each witness who has been offered in the case. 

Now. gentlemen, if vou find in this case that the defendant was 
negligent in the character of place or instrumentality afforded to the 
deceased under the evidence and the law as the Court has endeavored 
to make it plain to you, then the plaintiff would be entitled to re¬ 
cover. Of course if you find there was no negligence on the part of 
the defendant which caused the death of the deceased in this case, 
or, if you further find that the deceased contributed to his own death, 
then of course your verdict would be for the defendant. If. on the 
other hand, you find for the plaintiff, then she is entitled to damages 
in this case, and this is the measure bv which vou are to determine 
the amount she is entitled to recover : 

“You are instructed, as matter of law, that if you find a verdict 
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for the plaintiff, you may, in estimating the damages to be allowed, 
consider what was the pecuniary loss which Minnie T. Ball, the 
widow, sustained by reason of the negligent killing of her husband, 
and may consider the reasonable probabilities of the continuance of 
the joint lives of said Minnie T. Ball and John J. Ball but for 

69 said negligent killing of the latter; and will allow such dam¬ 
ages as in your judgment would compensate her for such 

pecuniary loss as she has sustained, and reasonably will sustain, by 
reason of said killing of her husband; 

“And in estimating the damages which the minor children, 
Helen and Elsie, have sustained and will sustain, you may consider 
what pecuniary loss said children have sustained by reason of the 
negligent killing of their father, the said John J. Ball; the pros¬ 
pective damages to be estimated up to the time said children reach 
the age of twenty-one years. 

“Your verdict, if for the plaintiff, should be expressed in one 
amount, which must not exceed that claimed in plaintiff’s declara¬ 
tion. which amount should include the damages which in your 
judgment have resulted and will result both to the widow and the 
children of the deceased.” 

Tn other words, you give only one verdict. The law will dis¬ 
tribute the amount that you may find, after it is found. But your 
verdict is just for the one, simple amount which you may find. 
The fact is that, if you find for the plaintiff, as T have said, the 
damages will be distributed between the widow and the two chil¬ 
dren according to the rules the law has provided. You only have 
to deal with the total amount, and therefore your verdict would be 
for the amount of damages that you may find the plaintiff has sus¬ 
tained, under the rule which T have just read to you, and which is 
so plain that T do not think it needs any further explanation. 

“Tf you find a verdict for the plaintiff, in determining the amount 
of damages, you may take into consideration the age of the de¬ 
ceased. his health and strength, his capacity to earn money as dis¬ 
closed bv the evidence, his familv—who thev are and of 

70 whom they consist—and then from all the facts and circum¬ 
stances, you may determine how much, if anything, his 

family lost by his death, which should be such an amount as such 
family had a reasonable expectation of receiving from the deceased 
while he lived, if he had not been killed.” 

All these things you can take into consideration in finding your 
verdict. You cannot find in excess of the amount claimed, and the 
law will not permit a verdict for more than that sum. to wit. $10,000; 
but you can find anything below that amount which, in your judg¬ 
ment. from the evidence you think the plaintiff is entitled to recover. 
You may find $10,000, or anything below that. You cannot find 
anythin or above it.” 

And thereupon, and before the jury retired to consider their ver¬ 
dict, defendant bv its counsel duly excepted to each part of the said 
charge of the court which is embraced within brackets in the fore¬ 
going transcript; and then and there prayed the Justice presiding 


6—2209a 




42 


UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 


to sign and seal this, its bill of exceptions, which is done, now for 
then this 19" dav of July, 1910. 

Bv the Court: 

HARRY M. CLABAUGH, 

Chief Justice. 


Settled by consent: 

A. A. BIRNEY, 

Attorney for Defendant. 
FRANK J. HOGAN, 

Attorney for Plaintiff. 


71 Direction to Clerk for Preparation of Transcript of Record. 

Filed Jul. 21, 1910. 

The Clerk will please prepare transcript of record upon the appeal 
of the defendant which hereby designates as the necessary papers 
thereof the following: 

1. Declaration. 

2. Bill of Particulars. 

3. Defendant’s Plea. 

4. Mem. of Joinder in Issue. 

5. Mem. of Verdict (2nd). 

6. Judgment on second verdict. 

7. Bill of Exceptions. 

8. Mem. of Defendant’s appeal to Court of Appeals. 

9. Mem. of bond and citation on appeal. 

BIRNEY & WOODARD, 
Attorneys for U. S. Expi'ess Company. 

Memorandum. 

July 22. 1910.—Time in which to file transcript of record ex¬ 
tended to September loth, 1910. 


72 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
71, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 48287 at Law, wherein Minnie 
T. Ball, Administratrix, &c. of John T. Ball, deceased, is Plaintiff, 
and United States Express Company is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 


UNITED STATES EXPRESS CO. VS. MINNIE T. BALL, ETC. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of August, 1910. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By ALF. G. BUHRMAN, Ass’t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2209. United States Express Co., Appellant, vs. Minnie T. Ball, &c. 
Court of Appeals, District of Columbia. Filed Aug. 20, 1910. 
Henry W. Hodges, Clerk. 
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OF TMF DISTRICT OF COLUMBIA. 

October Term, 1910. 

No. 2209. 

UNITED STATES EXPRESS COMPANY, APPELLANT, 

vs. 

MINNIE T. BALL, ADMINISTRATRIX OF THE 
ESTATE OF JOHN J. BALL, DECEASED, 
APPELLEE. 


Statement. 

The appeilee sued for damages for the death of her 
intestate through the alleged negligence of the appellant. 
The declaration alleges negligence in the erection of a 
chimney and in its subsequent maintenance; that by rea¬ 
son of such negligence dangerous gases accumulated in 
the chimney and in the exhaust pit thereunder; that an 
explosion resulted, and that by reason of said explosion 
the chimney fell, and the decedent was killed by the 
falling material. 

The bill of particulars specified the negligence and 
unskillfulness of the defendant company to consist of 
the placing in the chimney a number of baffle plates, and 
the topping of the chimney with a perforated sheet iron 
pipe which was capped, and using said chimney in con¬ 
nection with defendant’s engines and pits (Rec., pp. 1, 
2, 3). 

8900-1 
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The case was once before in this court upon an appeal 
by the plaintiff from a judgment for defendant upon a 
directed verdict, and was remanded for new trial (32 
App. D. C., p. 177). 

Upon the second trial the evidence upon the principal 
points in controversy did not vary greatly from that 
which appeared on the first trial. The plaintiff recovered 
a verdict for $8,500, and from a judgment therefor the 
defendant appealed. 


The Evidence. 

The evidence shows that intestate was an operating 
engineer. He entered the employ of the Express Com¬ 
pany on trial in March, 1904; after several weeks he 
signed its Application for Employment blank (Rec.,p. 17), 
and was given permanent employment in April, 1904 
(Rec., p. 23), at Jersey City, where he remained until 
December of the same year, when he was transferred to 
Washington. In March, 1905, he was made chief engineer 
of the defendant’s Washington plant (Rec., p. 6), and 
was superintendent and in full charge of the garage at 
the time of the explosion complained of (Rec., p. 20). 

The Express Company was owner of a garage in which 
its electrically-propelled auto-wagons were charged and 
stored. It installed therein two twin-cylinder internal- 
combustion engines of a type well known and in common 
use (Rec., p. 7), which exhausted through a wrought 
iron exhaust pipe. Complaints from neighboring residents 
of noise, vibrations, and odors from this exhaust (Rec., 
pp. 7, 21) induced the company to cast about for a means 
to reduce them, and to this end it constructed a brick 
stack, fifty-three feet in height, to contain six baffle plates 
and to be surmounted with an iron cap (Rec., pp. 6, 7), 
into which the engines should exhaust. This stack, or 
chimney, with its baffle plates, was suggested by plain¬ 
tiff’s intestate to the chief engineer of the defendant 
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company, Mr. Hess (Rec., p. 22), and to its architect, 
Mr. Mullett (Rec., p. 21). The architect having first 
conferred with Mr. Hess prepared the necessary draw¬ 
ings and sent them to Mr. Hess, who conferred with Mr. 
Weiss, builder of the engines in use, and with a Mr. 
Berger, of whom he speaks as “one of the best known 
structural engineers in New York” (Rec., p. 22), and 
accepted them. Mr. Hess had pursued the business of 
mechanical engineering since 1887, having started in life 
as an electrical engineer, and been by circumstances 
thrown into mechanical work and construction work 
(Rec., p. 22). 

The drawings were then submitted to the Building 
Inspector where they were examined by a civil engineer 
and architect whose duties were to pass upon the suffi¬ 
ciency of plans “as to construction and for the purposes 
for which they were designed” (Rec., p. 8). His con¬ 
clusion was that the structure designed was “in com¬ 
pliance with the building regulations in every respect,” 
and “a perfectly safe structure” (Rec., p. 20). 

The stack was erected in exact compliance with the 
plans thus submitted with the addition of the perforated 
iron pipe at the top, added by the engineer and architect, 
and the quality of the work was excellent (Rec., p. 8). 

On April 5, 1905, the chimney was completed, and an 
inspector found it effective to reduce the noise, jar and 
odors (Rec., p. 8). 

On April 20, an explosion occurred in the exhaust 
pit and chimney, and the latter was thrown down upon 
the garage and wrecked, the plaintiffs intestate being 
killed. 

Plaintiff offered five witnesses as experts who testified 
in substance that in their opinion “the stack as designed 
and constructed was decidedly unsafe, and exceedingly 
dangerous because of the material out of which it was 
constructed, the presence of the baffle plates in such a 
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brick chimney and the perforated pipe with its closed 
top” (Rec., p. 15). 

The defendant offered three engineers as expert wit¬ 
nesses. Mr. Hess, chief engineer for the company, who 
accepted the drawings and was of opinion that “they 
were well designed plans” and that “with proper hand¬ 
ling of the engines the stack was suitable and safe,” and 
who “did not anticipate any danger from using them” 
(Rec., pp. 22); Mr. Ross, in charge for thirteen years of 
the erecting department of the Mietz & Weiss Oil En¬ 
gines, who, before the accident, had the plan of the 
stack and the pit explained to him by plaintiff’s intes¬ 
tate and who “at that time considered the chimney a 
safe equipment” (Rec., p. 26), and Mr. Fry, chief en¬ 
gineer of construction, maintenance and repair of public 
buildings under the departments of the Treasury and 
Commerce and Labor in New York City, etc., who having 
familiarized himself with the plans of said stack testi¬ 
fied that he “would have passed it at that date” (Rec., 
p. 29). 

Defendant also gave testimony by the only surviving 
eye-witness, which showed the explosion to have been 
caused by the reckless and wholly negligent act of the 
deceased, whereupon plaintiff’s expert witnesses testi¬ 
fied in rebuttal that in their opinion his act was not 
negligent. 

The jury found for the plaintiff a verdict of $8,500. 

Assignment of Errors. 

The trial court erred: 

1. In refusing to receive in evidence the “Application 
for Employment” made by the plaintiff’s intestate in 
1904 (Rec., pp. 17, 18). 

2. In granting the appellee’s first prayer for instruc¬ 
tion, and in instructing the jury accordingly. 
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3. In granting the appellee’s second prayer for in¬ 
struction, and in instructing the jury accordingly. 

4. In granting the appellee’s third prayer for instruc¬ 
tion, and in instructing the jury accordingly. 

5. In refusing the appellant’s first prayer for instruc¬ 
tion. 

6. In refusing appellant’s second prayer for instruc¬ 
tion. 

7. In refusing appellant’s third prayer for instruc¬ 
tion. 

8. In refusing appellant’s fourth prayer for instruc¬ 
tion. 

9. In refusing appellant’s fifth prayer for instruc¬ 
tion. 

10. In refusing appellant’s sixth prayer for instruc¬ 
tion. 

11. In refusing appellant’s eighth prayer for instruc¬ 
tion. 


Points. 

The record raises the following questions: 

1. Was the application for employment admissible 
in evidence? 

2. Was the court right in ruling that if the chimney 
as designed and erected was an unsafe device, the de¬ 
fendant company was guilty of negligence as matter of 
law and liable accordingly? (See appellee’s first and 
second prayers and appellant’s—rejected—second, third, 
fourth, fifth and eighth prayers.) 

3. Was the court- right in ruling that the appellant 
could not acquit itself of the charge of negligence, by 



6 


showing that the designs were prepared by skilled en¬ 
gineers, whom it supposed competent to advise it, and 
that it did not know or have reason to know that the 
chimney would be dangerous? 

4. Should the court have permitted the jury to ignore 
the plain and direct testimony of the eye-witness Fieles, 
which showed that the death of the plaintiff’s intestate 
was due to his own carelessness and recklessness? 


ARGUMENT. 

I. 

The application for employment should have been ad¬ 
mitted in evidence; if admitted, its provision “I assume 
the risk of all accidents and injuries which I may sustain 
in the course of my employment, whether occasioned by 
negligence, and whether resulting in my death or other¬ 
wise,’ * should have been held to defeat the action. 

The paper was not signed by United States Express 
Company, but no writing was necessary to complete the 
employment. Ball had gone to work in March, on trial 
(Rec., p. 23); in April he made his formal application 
and was given the permanent employment he desired. 
If the action were by Mr. Ball to enforce terms contained 
in this paper, it will not be doubted that the fact that 
the company procured it from him and continued him 
in its employment would estop it to deny that its terms 
were accepted. If effective against the company it would 
be effective in its favor. 

Continuance in service was a ratification of the con¬ 
tract by both parties. 

McDonald vs. Sargent, 171 Mass., 492. 

Spicer vs. Earl, 41 Mich., 191. 
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The Assumption of Risk Contained in the Application 

was not Against Public Policy and was Effective. 

The point was before this court in 1895, but was not 
decided. 

Brown vs. R. R. Co., 6 App. D. C., 237. 

In some of the States the provision against liability is 
held valid. 

New vs. Southern R. R. Co., 116 Ga., 152. 
Pittsburg R. R. Co. vs. Mahoney, 148 Ind., 196; 
S.C., 40 L. R. A., 101. 

In the Indiana case, the court after citing the cases 
holding the clause of exemption void, said: 

“These authorities probably sustain the propo¬ 
sition stated when applied to exemption from 
negligence in the discharge of a public or quasi 
public duty, such as that owned by a common 
carrier to an ordinary shipper, passenger, or 
servant”— 

and denied their application to contracts with other 
persons. 

And to the same effect is the decision in Hartford Fire 
Ins. Co. vs. R. R. Co., 30 L. R. A., 193, affirmed in 175 U. S., 
91, 97). 

While the Supreme Court is not found to have passed 
upon this question in a case precisely like this, it has 
decided it in an analogous case. 

B. & 0. R. R. Co. vs. Voight, 176 U. S., 499.. 


In Voight’s case the application for employment was 
identical with that offered here except for names and 
dates. Voight, while acting as an express messenger, 
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was injured through the negligence of a railroad com¬ 
pany. Held, that he was not constrained to enter into 
the contract whereby the railroad company was exon¬ 
erated from liability to him, but entered into the same 
freely and voluntarily, and obtained the benefit of it by 
securing his appointment as such messenger; and that 
such contract did not contravene public policy. 

While it is true that in that case the action was not 
against the employer, but against a third person, the 
railroad company, while here it is against the employer, 
it will hardly be held that the exempting clauses of the 
contract, valid to protect the railroad company, a com¬ 
mon carrier, against the consequences of its negligence, 
are invalid when sought to be enforced by the employee. 

It is submitted that Voight’s case and the case at bar 
can not be distinguished in principle, and that the con¬ 
tract exemption from liability must be enforced. As 
stated in Voight’s case (p. 505)— 

“It must not be forgotten that the right of 
private contract is no small part of the liberty of 
the citizen, and that the usual and most impor¬ 
tant function of courts of justice is rather to 
maintain and enforce contracts than to enable 
parties thereto to escape from their obligation on 
the pretext of public policy, unless it clearly ap¬ 
pear that they contravene public right or the 
public welfare.” 

The Supreme Court, in its consideration of Voight’s 
case, carefully distinguishes between the contracts of 
public carriers, as such, and their contracts giving rights, 
which as common carriers they could not have been 
compelled to grant. In the latter class of cases the 
restriction upon liability is valid. 

Some State cases decide the clause void. 

Johnson vs. Fargo, 144 N. Y., 379. 
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II. 

First. 

The court by its instructions took from the jury the de¬ 
termination of whether the defendant was or was not negli¬ 
gent, and substituted for that issue the question of whether 
the chimney was an unsafe device. 

It was urged to the trial judge that prayers 1 and 2 
of the plaintiff were justified by the decision of this 
court on the previous appeal, but this is a mistake, for 
this court had said: 

“The evidence produced by the plaintiff raised 
an issue of fact as to whether the defendant in 
adopting the style of chimney that it erected 
acted prudently or imprudently; whether the 
chimney was safe or dangerous, and whether in 
adopting , installing , and maintaining this par¬ 
ticular device defendant was guilty of negli¬ 
gence” 

The trial judge ignored this plain statement, withdrew 
the question of negligence, and charged that if the chim¬ 
ney was in fad dangerous , when erected in accordance 
with the plans, the verdict must be for the plaintiff. 
The jury were not permitted to pass upon the main issue 
in the case, the alleged negligence or want of care of 
the defendant, but this was taken from them and deter¬ 
mined as a conclusion of law. 

That the court meant to do precisely what we claim 
was done is shown by the refusal of defendant’s second 
prayer, which asked only that the jury be permitted to 
do precisely what this court had said it should do, as 
above quoted. 

For this manifest error the judgment should be 
reversed. 

Second. 

The court by its refusal of the fourth, fifth, sixth, 
and eighth prayers of the defendant again abandoned 
the rule of the previous decision, that employers “are 
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liable for the consequences not of danger , but of negli¬ 
gence ,and required a verdict for plaintiff, although the 
jury should find that the defendant did not know, or 
have reason to know that the chimney was dangerous, 
and had been diligent in getting competent advice con¬ 
cerning it. 

We find no definition of negligence which warrants 
such ruling. The Supreme Court has defined it as— 

“the failure to do what a reasonable and prudent 
person would ordinarily have done under the cir¬ 
cumstances of the situation; or doing what such 
a person under the circumstances would not have 
done.” 

Balt. & P. R. R. Co. vs. Jones, 95 U. S., 439. 

The master is not an insurer of the safety of the place 
of work. 

Ball vs. Express Co., 32 App., 182. 

Hough vs. Railway Co., 100 U. S., 213. 

If not an insurer the danger must be chargeable to his 
negligence , or he will not be liable. 

If, then, the Express Company did in fact exercise or¬ 
dinary care in adopting the design for the chimney it 
must be acquitted, and it was entitled to the prayer to 
that effect. We cite a few authorities. 

The Supreme Court, in Hough's case (supra), while 
holding that the negligence of representatives of a cor¬ 
poration will be chargeable to the corporation, said: 

“We should say that the corporation is not to 
be held as guaranteeing or warranting the abso¬ 
lute safety, under all circumstances, or the per¬ 
fection in all its parts, of the machinery or appa¬ 
ratus which may be provided for the use of 
employees. Its duty in that respect to its em¬ 
ployees is discharged when, but only when, its 
agents, whose business it is to supply such instru¬ 
mentalities, exercise due care in their purchase 
originally, and in keeping and maintaining them in 
such condition as to be reasonably and adequately 
safe for use by employees.” 
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And the court quoted with approval from Wharton 
on Negligence as follows: 

“At the same time we must remember that 
where a master personally, or through his repre¬ 
sentatives, exercises due care in the purchase or 
construction of buildings and machinery, and in 
their repair, he can not be made liable for in¬ 
juries which arise from casualties against which 
such care would not protect.” . . . “If the 

master knows, or, in the exercise of due care, 
might have known that his structures or engines 
were insufficient ... he fails in his duty.” 

In a New York case the court stated the rule as follows: 

“The master is liable to his servant for injuries 
to the latter occasioned by reason of furnishing 
for the work to be done by him, or for his use, 
implements and facilities improper and unsafe for 
the purpose for which they were to be applied; 
that is, in case the employer knew or ought to 
have known of the defects which caused the in¬ 
jury and the servant was ignorant of them.” 

Spelman vs. Fisher Inv. Co., 56 Barb., 151. 

Citing Wright vs. N. Y. Cent. R. R. Co., 25 
N. Y., 562. 

If he “fails in this duty of precaution and care he is 
responsible for any injury which may happen through a 
defect of machinery, which was or ought to have been 
known to him." 

McDade’s Case, 135 U. S., 554. 

The rule in respect of machinery and place is the same. 
Patton vs. Railway Co., 179 U. S., 664. 

No Evidence of Negligence. 

In the case at bar the burden was upon the plaintiff 
to prove negligence, but not a syllable of such proof 
was given. The rule is that “it must be shown affirma¬ 
tively that the employer was in possession, or might by 
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the exercise of ordinary care, prudence or intelligence 
have been in possession of knowledge as to the danger¬ 
ous character of the work” [structure]. 

Thompson vs. R. R. Co., 18 Fed., 239. 

W. & G. Ry. Co. vs. McDade, 135 U. S., 554. 

The materials used and the workmanship were of the 
best; no claim of want of repair has ever been made. 
There is nothing upon which to base a claim of negli¬ 
gence but the opinion of certain engineers; the plaintiff, 
however, proving affirmatively that the designs were 
passed upon by an official engineer whose duty was “to 
pass upon their sufficiency as to construction and for 
the purposes for which they were designed” (Rec., p. 8). 

To hold an employer liable because after an accident 
some engineer, or expert, differs in opinion with the en¬ 
gineers employed before the accident is to convict him, 
not of negligence, but of a mistake in judgment. For 
the consequences of such a mistake, made after the exer¬ 
cise of due care, there is no liability. 

This doctrine is stated in a carefully considered 
Nebraska case involving the use of alleged improper 
switch blocks as follows: 

“A man can not be held responsible in damages 
for the consequences of an error in judgment, 
carefully formed, after an intelligent survey of all 
the elements entering into the problem which he 
is called upon to solve. Such a responsibility 
would transcend any which any accepted theory 
of ethics has ever demanded and would exceed 
the ability of civil tribunals to enforce or even * 
to expound. Mechanical devices, like medicinal 
remedies, are innumerable, and the only sure test 
of either is experience, and until the latter has 
pronounced a definite judgment, one who in the 
exercise of ordinary skill and care makes use of 
that which in his opinion is most conducive to 
the accomplishment of a desired result can not be 
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held responsible for the consequences, . . . and 
so we think that the courts have nearly univer¬ 
sally held that errors not occasioned by toilful 
ignorance or a icreckless inattention to duty are 
not evidence of negligence or a ground of civil 
liability .” 

O’Neill vs. Ch., R. I. & P. R. R. Co., 66 Neb., 
638; S. C., 60 L. R. A., 443. 

Citing Seley’s Case, 152 U. S., 145. 

By analogy it has been recently decided in New York 
that alienists could not be made liable for malpractice 
in issuing a certificate of insanity against a sane person if 
they had been guilty of nothing more than an error of 
judgment. 

Warner vs. Packer (June, 1910), 123 N. Y. Supp., 
725; S. C., Wash. Law Reporter, Aug. 26, 1910, 
p. 537. 

So in Pennsylvania it was held that an employer, with¬ 
out the necessary technical knowledge to enable him to 
determine whether or not a boiler furnished by him was 
safe, might rely upon the statement of the official city 
boiler inspector to relieve him from liability to his 
employees. 

Service vs. Shoneman, 196 Pa., 63. 

In the McDade case the court approved an instruction 
that the defendant was bound only to use ordinary care 
in the selection of its machinery, and also held that the 
deficiency or inadequacy of the machine must have been 
known to the master, or be such that he should have 
known of it. 

See, also— 

Tuttle vs. Railway Co., 112 U. S., 189, 194. 
Richards vs. Rough, 53 Mich., 212. 

26 Cyc., 1102, 1107, 1143, 1144. 

Com. vs. Pierce, 138 Mass., 165, approved in 196 
U. S., 596. 
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The only thing to which the plaintiff can point in her 
claim of want of care is that appellant did not consult 
the particular engineers who testified in her behalf. But 
it did consult other engineers and built according to 
their advice. Would or could an ordinarily prudent man 
have done more? 

Common Use. 

The claim will be made that because it was not shown 
that there were in common use brick exhaust chimneys, 
equipped precisely as was this one, therefore upon opin¬ 
ion proof that such a combination is unsafe, the defend¬ 
ant must be held guilty of negligence. 

There was ample proof that brick chimneys are used 
for exhausts (Ross, Rec., p. 27); that baffle plates are 
a common form of muffler (Rec., pp. 15, 16), and per¬ 
forated pipes are frequently put upon the top of ex¬ 
haust pipes (Rec., p. 16). There was then no element 
new to any of the engineers; the combination of the 
three points of criticism is the thing objected to. We 
submit that the use of these three elements in combina¬ 
tion, even for the first time, was no proof of negligence. 

Proof that a machine or appliance is in common use 
for similar purposes is a complete answer to a charge of 
negligence, but proof that such a machine or appliance 
is not in common use, or that it was used on the particu¬ 
lar occasion for the first time, does not establish negli¬ 
gence in its selection or in its use; otherwise an em¬ 
ployer would always become an insurer of the safety of 
every device which departed in any way from the ordi¬ 
nary, however greatly it might be commended as an 
improvement. 

Am. & Eng. Ency. of Law, vol. 20, pp. 74, 85. 

“The law r does not require that the master shall 
•furnish uniform machinery and appliances, but 
evidence of nonuniformity may be admissible 
upon the question of negligence.” 

Cyc., vol. 26, pp. 1106, 1107, 1109. 
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“What usually is done may be evidence of what 
ought to be done, but what ought to be done is 
fixed by a standard of reasonable prudence, 
whether it is usually complied with or not.” 

Texas, etc., Ry. Co. vs. Behymer, 189 U. S., 468. 

By the phrase that “ordinary use is the unbending 
test,” etc., as used in some of the decided cases, it was 
never intended to declare that if a machine is of a new 
type, purchasers thereof shall use it at their peril, and 
become insurers of their employees. If due cave has 
been taken in its selection there is no room for a charge 
of negligence. We do not find that this court said 
otherwise on the first appeal. 

Negligence of the Intestate. 

The chimney did not cause the explosion] this was 
due “to the sudden generation of a considerable quantity 
of oil and explosive gas close to the engines” (Rec., p. 
29). This accumulation was caused by Mr. Ball , the 
deceased , and by no other person. Plaintiff’s experts, 
uninformed as to the conduct of the deceased engineer 
thought it due to the semi-occasional supposed mis¬ 
firing of the engine (Sasse, Rec., p. 11). The entire 
amount of oil consumed in the normal operation of the 
engine was thirty-two pints per hour (Rec., p. 26). The 
waste from the semi-occasional supposed misfires (which 
Engineer Ross says never occurs in oil, not gasoline 
engines) could then have been only very small. 

By the use of the hand pump as it was used by Bal . 
there might be injected “in two or four strokes more oil 
in a fraction of a second than the machine would con¬ 
sume in three hundred turns”—five and a half strokes 
throws in a half pint (Ross, Rec., p. 26). Ball in his im¬ 
patience, as shown by the only witness to the facts , gave 
the pump upon the cold cylinder “four or five or six 
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oscillations at intervals of probably a minute or so” for 
a period of at least ten minutes, and at the last “gave 
the pump five or six pulls;” that is, in the ten minutes 
during which Fieles was with him, this engineer pumped 
in at least two quarts of oil, all of which ran off into the 
hot pit. Yet the experts who had sworn that the misfiring 
of an occasional charge of oil was so dangerous that 
this defendant should have anticipated the terrific ex¬ 
plosion which occurred, found nothing reckless or im¬ 
proper in this pouring of oil, at least fifty times as great 
in quantity as the possible unfired single charge, through 
, a pipe almost red hot. This,although one of these same 
complaisant witnesses had sworn, when first examined, 
that if a man should throw a quart of such oil into a 
hot pit, where there was heat enough to evaporate and 
ignite it, he would commit suicide (Sasse, Rec., p. 13). 

There was absolutely nothing to discredit the witness 
Fieles, who was the only witness to the facts, and his 
statement showed this explosion which killed Ball and 
destroyed the employer’s property to be attributable 
only to the almost incredibly reckless act of the deceased. 

We submit that a jury should not be permitted to 
ignore uncontradicted explicit testimony of an eye-wit¬ 
ness, and that the first prayer asked by the defendant 
should have been granted. <». 

That this court has the right to reverse upon .this 
ground was settled in Jones’ case (95 U. S ; , 439), where 
the court held that on the uncontradicted testimony for 
the defendant showing contributory negligence the court 
should have directed the jury to find for the defendant. 

Respectfully submitted. 

A. A. BIRNEY, 

HENRY F. WOODARD, 
Attorneys for Appellant. 
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October Term, 1910. 


No. 2209. 


The United States Express Company, 


vs. 


Appellant , 


Minnie T. Bali., Administratrix of the Estate of John 


J. Ball, Deceased, 


Appellee. 


BRIEF FOR APPELLEE. 


This case was here on appeal before. Ball vs. United 
States Express Company , 32 App. D. C., 177. 

I. 

The facts are correctly and concisely stated in the opin¬ 
ion of the Court on that appeal; see pages 179-181. The 
material changes developed at the second trial in the evi- 
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dence will be pointed out in oral argument. They are all— 
without a single exception—favorable to plaintiff, and chief 
among them are : 

(a) Upon the issue of contributory negligence there was 
no conflict below. All of the evidence on this point was 
offered by plaintiff, and all of it was to the effect that plain¬ 
tiff's intestate was engaged in the proper and safe opera¬ 
tion of his engine w : hen the explosion, which resulted in 
his death, occurred (R., pp. 30-1). No contrary evidence 
whatever was offered by defendant. 

(b) When the case was here before, there seemed to be 
some conflict on the point whether a chimney-muffler, of 
the character provided by defendant at its engine house, 
w r as in use elsew r here. There is no such conflict now. No 
engineer, or other witness, produced by either plaintiff or 
defendant, ever knew or heard of the use of such a design 
before. Brick chimney mufflers with baffle plate obstruc¬ 
tions and capped pipe extensions, were not only not in 
common use at internal combustion engine plants, but such 
a thing was never used anywhere at any kind of a plant be¬ 
fore, or since, the erection and demolition of that at defend¬ 
ant’s plant (R., pp. 11, 15, 22, 27), w’hich resulted from the 
explosion which caused the death of Ball, which explosion 
w r as “caused by an accumulation of gas due to the char¬ 
acter of the chimney with its baffle plates and closed top” 
(R.. p. 15). 

A muffler is a device for muffling exhausts so as to do 
away with excessive shocks, noises and vibration; it is used 
in many cases in connection with internal combustion en¬ 
gines; a muffler should be constructed of very heavy cast 
iron, or wrought iron riveted and made very strong, be¬ 
cause it is subjected to great stresses (R., pp. 9, 15, 16, 
27) ; often a muffler is an iron pot into w r hich to discharge 
the exhausts, after which it may be allowed to escape in any 
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way, either up through a chimney or pipe, but first the ex¬ 
haust should be put into an iron pot or muffler to take care 
of explosions (R., p. 9). In the case at bar, at defendant’s 
plant, there was “a brick chimney converted into a muffler” 
and, therefore, “a suitable and proper muffling device was 
not provided at that plant, but an unsafe one was” (R., p. 
15); the idea of building a brick muffler is “absurd” (R., 
p. 10); “ridiculous” (R., p. 15); “decidedly unsafe and ex¬ 
ceedingly dangerous” (R., pp. 10, 15), and “violative of 
correct engineering principles” (R., p. 17). 

(c) The manner of the adoption of the dangerous de¬ 
sign shows almost criminal negligence. No one having any 
knowledge or experience in such matters had the slightest 
connection with planning the design, adopting it, or super¬ 
vising its erection (architect, R., pp. 21-2; Sommerville, 
civil engineer, R., pp. 20-1; Hess, defendant’s chief en¬ 
gineer, R., pp. 22-3; Curtis, District civil engineer, R., p. 
8). No other than those just named has been produced at 
either trial who had any connection whatever with design¬ 
ing, approving, or erecting the chimney. What was consid¬ 
ered the most dangerous feature of the chimney as finally 
completed—the extension pipe with small perforations near 
its top and a solid iron cap closing its top (R., p. 11)—was 
actually not in the original design as drawn by the com¬ 
pany’s architect, which was alleged to have been submitted 
to others, but was adopted and ordered to be added to the 
chimney by Hess, defendant’s chief engineer, who, accord¬ 
ing to his own testimony, “had no practical experience with 
the particular make of engine installed, and no personal ex¬ 
perience with, or personal knowledge of, the building of a 
brick chimney with baffle plates for internal combustion en¬ 
gine muffler; he never designed a muffler himself, and that 
was the first brick chimney muffler he ever knew of” (R., 
pp. 22-3). 
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(d) Ball had no connection with the adoption of the 
plan or the erection of this chimney (R., p. 8; Curtis, R., p. 
22, the architect). The work of erecting the chimney com¬ 
menced January 18, 1904, the brick stack was complete and 
in use February 7, 1905, “the perforated pipe extension was 
placed on said muffler stack" on February 27, 1905 (R., p. 
7). During all this time Ball was engaged in assisting in 
the installation of steam heating pipes at the garage, this 
work extending from January 4 to March 22, 1905 (R., pp. 
6, 20). Indeed, during the period from January 18 to Feb¬ 
ruary 27, 1905, Ball was not the company’s engineer at, or 
in charge of, its internal combustion plant, but one Good¬ 
rich was (R., pp. 6, 20). Ball succeeded Goodrich in March, 
1905 (R., pp. 6, 20). For some reason, not explained, de¬ 
fendant did not produce Goodrich as a witness at the trial, 
nor account for his absence. 

(e) The following definitions are contained in the 
record: 


Mechanical Engineer: An engineer who is 
capable of designing plants, calculating the stresses that 
members of machinery are subjected to, as for instance, 
calculating the safe working pressure in a boiler, the 
strain necessary to rupture it, and making all necessary 
calculations pertaining to machinery. (R., p. 6.) 

Operating Engineer: A man capable of taking 
charge of a plant after it has been installed, one who 
operates it (R., p. 14) ; an engineer to start and stop 
machinery, keep it in good running order and to do 
everything that is necessary to keep an engine running 
smoothly, and as the designer intended it to run (R., 

p. 6). 

Ball, plaintiff’s intestate, was an operating engineer (R., 
pp. 6. 14) ; “he was not a mechanical engineer” (R., p. 6) ; 
“he did not come within the category of a mechanical en¬ 
gineer” (R., p. 14) ; “he could keep an engine up in good 
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shape and could take care of it and run it, but had no 
technical knowledge, due to a deficient early education” (R., 
p. 6) ; “he was strictly an operating engineer” (R., p. 14). 

(f) At the second trial direct evidence was adduced 
showing that under the vaporizing ball of the engine, the 
heating torches were burning continuously from 5.30 until 
the time of the explosion, 6.20 o’clock (R., p. 30). The 
engines had been started, and one cylinder commenced to 
misfire and Ball and his assistant, Fieles, were endeavoring 
to start this cylinder just before the explosion; they were 
“doing everything they knew in an endeavor to get the en¬ 
gine started” (R., p. 24, defendant’s witness, Fieles); “the 
pumping of oil in the cylinder by the hand pump,” *as Ball 
was doing just before the explosion,* ^n order to get it 
started, was the usual practice whenever it was desired to 
start the engine up” (R., p. 25, defendant’s witness, Fieles). 

II. 

THE EMPLOYEE’S ASSUMPTION OF RISK. 

On the former appeal, this Court decided that it could not 
be held, as matter of law, that plaintiff’s intestate had as¬ 
sumed the risk incident to the unsuitable and dangerous 
character of the chimney complained of. It is considered 
unnecessary herein, therefore, to discuss the law of assump¬ 
tion of risk. That question is settled by the former deci¬ 
sion herein and by the doctrine of C. O. & G. Railroad 
Company Z'S. McDade, 191 U. S., 64, 67-68; T. & P. Rail - 
u*ay Company vs. Archibald, 170 U. S., 665, 671; Washing¬ 
ton and Georgetown Railroad Company vs. McDade, 135 
U. S., 554; i Shearman and Redheld on Negligence, Sec¬ 
tion 209-a, Section 185, 185-a, 185-b, 5th Ed.; Hough vs. 
Railroad Company, 100 U. S., 213; Mather vs. Rillston, 
156 U. S... 391 \T. & P. Ry. vs. Swearingen, 196 U. S., 51. 

On the trial below, the learned trial justice charged the 
jury on this question as follows: 
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“The mere fact that the plaintiff’s husband in this 
case, the deceased, knew how that chimney was built 
and erected, and so on, will not preclude the right of 
the plaintiff to recover in this case, provided it is not 
shown that the plaintiff’s intestate knew that the erec¬ 
tion and the building of that chimney was a dangerous 
thing; because if people work where they know a thing 
is hazardous and dangerous they are assumed to take - 
the risk of that employment—a perfectly fair thing. 
But in the case of an accident, where it is not shown 
that the party who was injured knew that he was work¬ 
ing in a dangerous or hazardous employment, or with 
dangerous and hazardous instrumentalities, he cannot 
be held to have assumed that risk, unless he knew. Con¬ 
sequently it follows that it is incumbent upon the de¬ 
fendant to show that the person injured, the deceased 
in this case, knew when he performed the work that 
this thing was a hazardous and dangerous thing. I 
hope I have made that plain to you.” (R., p. 38.) 

There is no exception reserved to the foregoing por¬ 
tion of the general charge of the Court, although defendant 
did except to the granting of the third instruction requested 
by the plaintiff on the question of assumption of risk. This 
third instruction is also set out on page 38, and it may be 
compared with the instruction granted by the trial Court 
and approved by the Supreme Court in T. & P. Ry. Co. vs. 
Swearingen , 196 U. S., 51, see page 63. 

III. 

THE ISSUE OF CONTRIBUTORY NEGLIGENCE. 

On the former appeal, it was held that this issue in this 
case was for the jury. At the trial, it was submitted to the 
jury, not only in the Court’s general charge, but in the very 
language requested by defendant’s counsel; on this issue 
the jury were charged: 
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“I ought to say, so that you will not misunderstand 
the law, that no matter how dangerous or how unsafe 
the place or appliance may be that is furnished to the 
employee, and which may cause an accident or injury 
to him, still if the employee is negligent himself, and 
contributes to his injury or to his death, then the em¬ 
ployer would not be liable in damages for his death; 
because the law will not undertake to say as between 
plaintiff and defendant where both have been negligent, 
how much the negligence of each contributed to the in¬ 
jury or death of the plaintiff.” (R., p. 36.) 

2|C3|C2|C3|C2|CJ|C)|C3|e2|C 

“But if the defendant says * * * that the 

plaintiff’s intestate in this case—that Ball was negligent 
himself and contributed to his death by his own negli¬ 
gence ; if the defendant says that, as it does say it in this 
case, then the burden shifts upon that point, and the 
defendant must prove by the fair weight of the testi¬ 
mony, by the preponderance of the testimony, that 
Ball’s negligence contributed to the accident. * * * 

So you see that the affirmative in each instance must 
be proved. In the case of the plaintiff it must be proved 
by the fair weight of the testimony by the plaintiff; 
and the theory of contributory negligence—that is, 
that Ball was negligent, which the defendant asserts, 
must be proved by the fair weight of the testimony by 

the defendant.” (R., p. 37.) 
********* 

“I have already explained what contributory negli¬ 
gence is, and how it must be proved. In connection 
with that prayer, we read this one: 

“ ‘If the jury find from the evidence that the explo¬ 
sion which resulted in the death of the plaintiff's in¬ 
testate was due to his negligence in the management 
of the engines, the plaintiff cannot recover and verdict 
must be for the defendant, and this will be so although 
the jury may believe that the plaintiff’s intestate was 
killed bv the falling chimney and that this would not 
have fallen but for mistakes in its equipment with the 
baffling plates and metal cap.’ 
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' “Even though you may find that the defendant was 
guilty of negligence in furnishing the character of 
chimney as shown in the evidence in this case, even 
though you may find that the defendant company was 
negligent in furnishing this chimney, still if you find 
the plaintiff was negligent in the manipulation of these 
engines, or engine, and that that negligence contrib¬ 
uted to his death, then the plaintiff would not be en¬ 
titled to recover; but the charge of such negligence on 
the part of the defendant company must be proved to 
you by the fair weight of the testimony.” (R., p. 39.) 

“Of course, if you find there was no negligence on 
the part of the defendant which caused the death of 
the deceased in this case, or, if you further find that 
the deceased contributed to his own death, then, of 
course, vour verdict would be for the defendant.” R., 
p. 40.) 

It will be observed from the foregoing that both in its 
general charge and in an instruction expressly requested 
by the defendant, the issue of contributory negligence 
raised by it was fairly and correctly presented to the jury. 
And it will be further observed that no exception whatever 
was taken to any part of the Court’s instructions to the jury 
on this question of contributory negligence. 

IV. 

The only questions which arise on this appeal, therefore, 
are: (1) Did the Court err in granting the three prayers 

of plaintiff, to which objection was made? (2) Did the 
Court err in rejecting seven of the defendant’s prayers? 
And (3) was plaintiff’s right of action barred and defendant 
relieved of all liability by the paper signed by plaintiff’s in¬ 
testate, which defendant offered in evidence and which the 
trial Court rejected? 
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( 1 ) 

On the question of the defendant’s duty in the premises 
and the necessity of finding it negligent before plaintiff 
could recover, the Court charged: 

• “The plaintiff in this case charges the defendant with 
having caused the death of her husband by failure to 
provide safe appliances or place to perform the duties 
for which he was engaged. The law is that every em¬ 
ployer must furnish a reasonably safe place and rea¬ 
sonably safe appliances for the doing of that particu¬ 
lar work, whatever it is, whatever the vocation may 
be, whatever the environment may be. That is the 
law. One of the means of judging as to whether or 
not an appliance is safe or a place is safe in which the 
employee is to work, is the fact that such appliances or 
such places are commonly used by persons engaged in 
the same character of business or vocation. That is 
one of the tests. So that if an employer furnishes a 
fair and reasonable appliance or place for his employee 
to work in or work with, then that employer has per¬ 
formed the duty that is cast upon him to give to his 
employee a reasonably safe place to work in, and rea¬ 
sonably safe appliances to work with. 

“That is the general rule of law. If, however, he 
does not do this, then he is liable in damages to any 
employee who is injured by reason of the failure on the 
part of the employer to fulfill this duty which the law 
casts upon him. 

“ * * * I ought to say, so that you will not 

misunderstand the law, that no matter how dangerous 
or how unsafe the place or appliance may be that is 
furnished to the employee, and which may cause an 
accident or injury to him, .still if that employee is neg¬ 
ligent himself, and contributes to his injury or to his 
death, then the employer would not be liable in damages 
for his death; because the law will not undertake to 
say as between plaintiff and defendant, where both 
have been negligent, how much the negligence of each 
contributed to the injury, or death, of the plaintiff,” 
(R., p. 36.) 
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* * * the plaintiff is, in law, bound to show 

by the fair weight of the testimony that this accident 
was caused by the negligence of the defendant. The 
law says that the burden is upon the plaintiff to estab¬ 
lish by the preponderance of the testimony that the 
accident was caused by the negligence of the defend¬ 
ant. That is the law in all cases. * * * There¬ 

fore the burden in this case is upon the plaintiff to 
show that the negligence of the defendant was the 
cause of this accident. That is, the evidence of the 
plaintiff as to the cause of this accident, to the effect 
that it was caused bv the negligenme of the defendant, 
must weigh more than the defendant’s evidence. * * * 

“So you see, on the one hand, the duty is upon the 
plaintiff to show that the defendant in this case was 

the cause of this injury, by its negligence. (R., p. 37.) 
★ * * *''* * * * * 

“Now, gentlemen, if you find in this case that the 
defendant was negligent in the character of place or 
instrumentalitv afforded to the deceased, under the 
evidence and the law as the Court has endeavored to 
make it plain to you, then the plaintiff would be entitled 
to recover. Of course, if you find there was no negli¬ 
gence on the part of the defendant which caused the 
death of the deceased in this case, or, if you further 
find that the deceased contributed to his own death, 
then, of course, your verdict would be for the defend- 
ant.” (R., p. 40.) 


And the trial justice having granted an instruction, which 
he read to the jury, to the effect that in determining whether 
plaintiff’s intestate was guilty of contributory negligence, 
the jury should determine whether or not he acted as a rea¬ 
sonably prudent man would have acted in the situation and 
under the circumstances, the plaintiff’s husband was in and 
under just before the explosion which resulted in his death 
(R., p. 40), explained that doctrine and told the jury that 
whether one acted as a reasonably prudent man would have 


acted under like circumstances “is the test as to whether or 
not a man is negligent or imprudent.” 

Without any reference to the prayers, therefore, we see 
how fully and fairly and correctly the question of negli¬ 
gence of the defendant was submitted to the jury. And it 
should be observed that no exception whatever is reserved 
by the appellant here to the general charge of the Court. 

In Railroad Company vs. McDade, 191 U. S., at p. 69, 
the Court said: 

“Numerous exceptions were taken to the refusal of 
the Court to charge in certain respects, but as the 
charge given was proper and pertinent to the facts and 
sufficiently comprehensive, it was not error to refuse 
such requests.” 

% 

And in Union Pacific Railroad Company vs. O'Brien, 161 
U. S., 451, 457, the Court reannounced the well-settled 
doctrine that it is not error for the trial Court to decline to 
give instructions when the law of the case is fully covered 
in the general charge of the Court. 

The granted prayers and the general charge may well be 
tested by the doctrine of Mather vs. Rillston, 156 U. S., 
391; Union Pacific Railroad Company vs. Daniels, 152 
U. S., 684, 690; Chicago , etc., Railroad Company vs. Ross, 
112 U. S., 377; Hough vs. Railroad Company, 100 U. S., 
213; U. P. Railway Company vs. O'Brien, 161 U. S., 451, 
457; Northern Pacific Railway Company vs. Peterson , 162 
U. S., 346, 353 ; T. & P. Railway Company vs. Gentry, 163 
U. S., 353; N. P. Railway vs'Herbert,' 116 U. S., 642; 
B. & P. Railway vs. Mackey, 157 U. S., 72; Gardner vs. 
Michigan Central Railroad, 150 U. S., 349. 

Exception was taken below to the granting of the follow¬ 
ing instruction requested by the plaintiff: 
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“You are instructed, as matter of law, that the de¬ 
fendant company was bound to furnish the plaintiff’s 
husband with a reasonably safe place, with safe sur¬ 
roundings, in which to work, and to provide him with 
safe and suitable devices and appliances for the carry¬ 
ing on of his work; and if you believe from the evi¬ 
dence that the chimney referred to in the testimony was 
not suitable and safe in connection with a plant such 
as that at which plaintiff’s husband was employed by 
the defendant, then the defendant was guilty of negli¬ 
gence.” (R., p. 38.) 

This granted instruction was read to the jury in con¬ 
nection with the general charge on negligence quoted above. 
And the first of plaintiff’s requested instructions, after sub¬ 
mitting to the jury the finding of the various facts respect¬ 
ing the employment, the character of the engine, the ex¬ 
hausting of gases, the character of the design of the chim¬ 
ney-muffler, told the jury that if it believed from the 
evidence “that said baffle plates and capped pipe obstructed 
and retarded the flow of gases exhausted from the engines 
to the outer air; that said chimney so designed and erected 
was an unsafe device at a plant of said character; that by 
reason of its unsafe character an explosion occurred at said 
plant on April 20, 1905, demolishing the chimney; that 
portions of said chimney fell into the engine room and upon 
said Ball and killed him; that said Ball was not aware that 
said chimney was dangerous, and that said Ball was not 
guilty of negligence which directly contributed to his death, 
then” the jury’s verdict should be for the plaintiff; and the 
Court told the jury that they must find all of the facts con¬ 
tained in that prayer to have been established by the pre¬ 
ponderance of the evidence before the plaintiff would be 
entitled to recover. (R., pp. 36-7.) 

To this exception was taken, and yet no exception what¬ 
ever is reserved to the granting by the Court of the fol¬ 
lowing prayer: 
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“You are instructed that the plaintiff's husband had 
a right to presume, and to rely upon the presumption, 
that the defendant had performed the duty which the 
law imposed upon it of providing him with a safe place 
to work and with appliances and surroundings rea¬ 
sonably safe and adequate; and if you believe from the 
evidence that the chimney erected by the defendant, 
considering the purpose for which it was to be used, 
was a dangerous one, then the defendant failed in the 
performance of its said duty and was guilty of negli¬ 
gence.” 

It is well to here note that the Court granted nine of the 
prayers requested by the plaintiff, and that from the nine in 
the bill of exceptions, the appellant here has segregated 
three as those to which it objects; the remainder, therefore, 
are necessarily conceded by the appellant to be correct 
propositions of law. Conceding the foregoing to be a cor¬ 
rect instruction, as appellant does, it is difficult to under¬ 
stand how it can consistently claim that the Court erred in 
any part of its instructions, to the effect that if the jury 
believe “from the evidence that the chimney erected by the 
defendant, considering the purpose for which it was to be 
used, was a dangerous one, then the defendant failed in 
the performance of its said duty and was guilty of negli- 
gence.’’ (R., pp. 38-9.) 

It will be also noted that no exception whatever is re¬ 
served and no error assigned, to that portion of the gen¬ 
eral charge of the Court contained on page 39, wherein the 
jury is instructed that, unless the plaintiff’s intestate knew 
that the chimney complained of was a dangerous and haz¬ 
ardous thing, then he had a right to presume that the de¬ 
fendant had discharged its duty of furnishing him with a 
safe place wherein to work, and he was not to be held to 
have assumed the risk of a danger of which he was ignorant. 

We respectfully submit that on every question involved, 
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(1) the negligence of the defendant, (2) the contributory 
negligence of plaintiff’s intestate, and (3) the assumption 
of the risk by the latter, the Court fully and fairly in¬ 
structed the jury, and that, regardless of what may be found 
in prayers requested by defendant and rejected by the Court, 
the law of the case was contained in the general charge and 
no error, therefore, could have been committed in reject¬ 
ing any prayers. 

The general charge and the special instructions may now 
be tested by the doctrine repeatedly laid down in master 
and servant cases by the United States Supreme Court. 
The following, taken from some of the decisions above 
cited, show what this doctrine is. 

In Union Pacific Railway Company vs. O'Brien, 161 
U. S., 451, 457, in affirming the judgment rendered in favor 
of a widow for damages arising out of the death of her 
husband while employed on the railroad of the defendant 
company, due to the alleged dangerous character of a section 
of its road-bed. Mr. Chief Tustice Fuller concisely stated the 
rule in this language: 

“The general rule undoubtedly is that a railroad com¬ 
pany is bound to provide suitable and safe materials 
and structures in the construction of its road and ap¬ 
purtenances, and if from a defective construction there¬ 
of an injury happen to one of its servants, the company 
is liable for the injury sustained.” 

This is the rule the trial court gave to the jury in the in¬ 
stant case. If the company is bound to provide suitable and 
safe materials and structures, then a failure so to do is a 
neglect of duty and negligence. If the company fails to 
provide suitable and safe materials, says the Supreme Court, 
then it is liable to one of its servants who is injured because 
of this failure. 



Equally clear is the statement of the rule in Chicago, etc. 
R. R. Company vs. Ross, 112 U. S., 377, in the language of 
Mr. Justice Field, holding that where a servant has “been 
engaged for the performance of specified services, he takes 
upon himself the ordinary risks incident thereto;” 


“But, however this may be, it is indispensable to the 
employer's exemption from liability to his servant, for 
the consequences of risks thus incurred, that he should 
himself be free from negligence. He must furnish the 
servant the means and appliances which the service re¬ 
quires for its efficient and safe performance, unless 
otherwise stipulated; and if he fail in that respect and 
an injury result, he is as liable to the servant as he 
would be to a stranger.” 

And again in Union Pacific Railimy Company vs. Dan¬ 
iels, 152 U. S., 684, 690: 

“The law is well settled, both here and in England, 
our mother country, that the employers should adopt 
such suitable implements and means to carry on the 
business as are proper for that purpose; and where 
there are injuries to its servants, or its workmen, and 
they happen by reason of improper or defective ma¬ 
chinery or appliances in the prosecution or carrying 
on the work which they are employed to render, the 
employer is liable, provided he knew, or might have 
known, by the exercise of reasonable skill, that the 
apparatus was unsafe and defective.” 

( 2 ) 

DEFENDANT’S PRAYERS. 

The Court was asked to instruct the jury that if they 
found from the evidence that “the design of the stack in 
question with its baffle plates and perforated extension cap 
was suggested, passed upon and approved before its adop- 
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tion, by engineers and architects skilled in their profession, 
and whom the defendant supposed to be competent to advise 
’ it, and that they recommended it to the defendant, and that 
the said stack was constructed with its baffle plates and 
perforated extension cap under the direction of said en¬ 
gineers and architects, and according to such design, and 
further find that the defendant did not know and was not 
informed that a stack, if constructed according to such 
design would be unsafe when used in connection with its 
internal combustion oil engines, then they are instructed 
that they should find their verdict for the defendant.” 

Five of the rejected prayers for instructions state the 
same contention, though in somewhat different form. See 
colloquy between Court and defendant’s counsel (R., pp. 
34-35.) Of the two other prayers rejected, one in general 
language prayed the Court to instruct the jury to find a 
verdict for defendant, without stating any ground there¬ 
for, and the other prayed the Court to instruct the jury 
that plaintiff must prove by a preponderance of the evidence 
that the defendant either had knowledge or notice of the 
dangerous character of the chimney which it had designed 
and erected. 

These prayers embrace two propositions: (1) Defendant 
is not liable if, upon the advice of persons to whom it 
delegated the duty, it adopted a dangerous thing; (2) if 
defendant had neither knowledge nor notice of the dan¬ 
gerous character of the original design of its own chimney- 
muffler, it cannot be held liable, and the burden was upon 
plaintiff to show, by a preponderance of the evidence, that 
it had such knowledge or notice. 

(a) The first may be epitomized in the claim that if de¬ 
fendant was diligent in engaging alleged competent en¬ 
gineers and architects, to whom it delegated the duty rest¬ 
ing upon it, of providing a safe place and safe surroundings 
at the plant wherein the plaintiff’s intestate was employed. 
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then its whole duty was discharged and it is not liable, no 
matter how dangerous the character of the appliances pro¬ 
vided at that place were. Indeed, not only was this doc¬ 
trine specifically asserted in the 5th, 6th and 8th requested 
instructions, but the defendant’s counsel expressly informed 
the Court that this was the doctrine intended also by his 
2d and 3d requested instructions; in other words, had those 
instructions been granted, he would have claimed the right 
to argue this doctrine to the jury. The learned trial jus¬ 
tice was careful to have defendant’s counsel explain his 
own interpretation of his requested instructions, and re¬ 
jected the 2d and 3d “in view of the explanation thereof 
as given by defendant’s counsel’’ (See Rec., 34-5). 

There was no evidence in the case to justify such in¬ 
structions : 

“But the present case did not admit of or require 
an instruction upon this special subject. There was 
no evidence upon which to rest such an instruction.” 
Texas Pacific Railway vs. Gentry, 163 U. S., 353, 366 ; 
U. P. Railway Company vs. O'Brien , 161 U. S., 451, 
457. 

The evidence affirmatively shows that the design as orig¬ 
inally drawn, and as it appeared when it was alleged to 
have been “passed upon and approved before its adoption,’ 
did not show the perforated extension, and that this feature, 
the most dangerous of the chimney, was decided upon and 
added to the brick chimney long after the original design 
was alleeed to have been submitted to and passed upon 
and approved by engineers and architects. Moreover, there 
was no evidence that any engineers having any experience 
or knowledge in such matters passed upon, approved or 
recommended the design adopted, and the only architect 
involved frankly disclaimed that he had any knowledge or 
ability qualifying him to suggest, pass upon, recommend 
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or approve the plan, this architect testifying “that this 
chimney was not his idea, that he did not attempt, and 
would not have attempted, to pass upon this thing as a 
muffling device for an internal combustion engine, as he 
was not competent to do it.” (R., pp. 21-2.) 

This, in itself, is sufficient to dispose of the assignments 
on these prayers. 

(b) It was not competent for the employer to delegate 
his personal and positive duty of providing his employee 
with a safe place wherein to work, and regardless of whose 
fault the adoption of this design was, the employer is 
liable. All of the United States Supreme Court cases here¬ 
inbefore cited distinctly announce that doctrine. See 
Hough vs. T. & P. Railroad , 100 U. S., 213, and B. & O. 
R. Co. vs. Baugh , 149 L. S., 368, at page 386. 

“Nor can the master avoid his duty, or the liability 
which arises therefrom, by saying that he acted, when 
adopting his plans, upon the advice of an architect 
whom he believed to be competent.” Sneda, Admin¬ 
istrator, vs. Libera, ct al., 65 Minn., 337. And see 
Hearn vs. Quillan, 94 Md., 39, where the Maryland 
Court of Appeals rejects the identical contention here 
made; Felton vs. Bullerd, 94 Fed. Rep., 781 ; Fuller vs. 
Jezvctt, 80 N. Y., 50. 

There was no law or regulation requiring or authorizing 
the passing upon mufflers by official inspectors: even had 
there been, the employing company would not have been 
relieved of liability in a case where a safe place had not 
been provided, even though the place had been inspected by 
an official inspector, or the plan therefor passed. 26 Cyc., 
1141-2 and cases cited. 

(c) It is well settled that there is a plain distinction be¬ 
tween supplying a place or device dangerous and unsuitable 
in design when originally supplied, and the supplying of a 
safe place or device which afterwards becomes defective: 
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“Where the defect in an appliance is shown to be 
structural and is of such a character as renders it un¬ 
safe, it may te inferred that the employer was aware 
of the defect, and an employee who has been injured 
by such an appliance need not show that the master 
knew that it was defective.” 26 Cyc 1144. 

The doctrine of knowledge or notice, actual or construc¬ 
tive, has no place in this case for here the thing as originally 
designed and constructed by the master was dangerous and 
unsuitable in its design and as originally constructed. 

“Where the defect through which the injury occurs 
is in the original construction of the appliance or in¬ 
strumentality, notice thereof to the master is unneces¬ 
sary. In the case of structural defects, knowledge 
thereof by the master would he inferred.” Finnerty 
7 ’s. Burnham, 205 Pa. St., 307: >o Amer. & Eng. Ency. 
L.. 2d Ed., 93. 

In Union Pacific Railway vs. James, 56 Fed. Rep., 
1001-5, Circuit Court of Appeals, a claim was made that 
the defendant was not liable unless it had notice of the un¬ 
safe construction complained of. The Court said: 

“The case was tried upon the theory that under the 
pleadings the plaintiff was bound to establish an orig¬ 
inal faulty construction.” 

And the defendant had insisted that “even though the 
frog was not blocked, and never had been, it was not liable 
for the injury complained of unless it had actual or con¬ 
structive notice of the defect, and that the onus was on the 
plaintiff to show such notice.” Here, then, we see that 
there was before the Circuit Court of Appeals the exact 
point involved in the 4th prayer requested by the defend¬ 
ant and rejected by the Court below. Respecting this 
point, the Court said: 
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“As we have already held, this view of the law was 
and is erroneous.’’ (Circuit Judges Caldwell and San¬ 
born and District Judge Thayer.) 

In Union Pacific Railway Company vs. O'Brien, 161 
U. S., 451, 458, the Court say: 

“It is the duty of the company in employing per¬ 
sons to run over its road to exercise reasonable care 
and diligence to make and maintain it fit and safe for 
use, and where a defect is the result of faulty con¬ 
struction, which the employer knew, or must be 
charged with knowing, it is liable to the employee, if 
the latter used due care on his part, for injuries re¬ 
sulting therefrom.” 

Certainly, where an employer himself adopts a design 
and constructs the place, and the devices there provided, 
wherein and with which he requires his employees to labor, 
he “ must be charged with knowing ” whether the place and 
the devices are of dangerous design or original faulty con¬ 
struction. And there is no escaping the plain and un¬ 
qualified and repeated statements in the Supreme Court 
decisions, of which so many are herein cited, that if the 
facilities provided by the employer “are not fit and safe 
for use” and the employer “knew or must be charged with 
knowing” that fact, then, without more, it is liable to its 
employees for injuries resulting from the use of such unfit 
and unsafe facilities, when such injuries are received by 
an employee not himself guilty of contributory negligence. 

And in the Hough case, 100 U. S., 215, the Supreme 
Court approvingly quoted and adopted as law the follow¬ 
ing from the opinion of Byles, J., in Clark vs. Holmes , 
decided in Exchequer Chamber, 7 Hurls. & N., 937: 

“But I think the master liable on the broader ground, 
to wit: that the owner of dangerous machinery is 
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l)Ound to exercise due care that it is in a safe and 
proper condition. * * * Why may not the master 

be guilty of negligence by his manager or agent? 
* * * And if a master’s personal knowledge of 

defects in his machinery be necessary to his liability, 
the more a master neglects his business and abandons 
it to others the less will he be liable.” 

The defendant company’s insistence in this case is that 
if it was ignorant of the dangerous character of this 
chimney-muffler, which it constructed itself upon designs 
drawn by its own architect, then its ignorance is a com¬ 
plete defense to plaintiff’s claim. If this doctrine be sound, 
then the greater the ignorance of the employer “the less 
will he be liable.” 

In passing from the consideration of the Court’s general 
charge and its action on requested instructions, we submit 
as applicable these concluding words of the opinion in the 
case of Railway vs. Ross, 112 U. S., 377: 

“As this charge was, in our judgment, correct, the 
plaintiff was entitled to recover upon the conceded 
negligence of the conductor. The charge on other 
points is immaterial; whether correct or erroneous, 
it.could not have changed the result; the verdict of the 
jury could not have been otherwise than for the plain¬ 
tiff. Without declaring, therefore, whether any error 
was committed in the charge on other points, it is 
sufficient to say that we will not reverse the judgment 
below if an error was committed on the trial which 
could not have affected the verdict.” 

( 3 ) 

THE RELEASE FROM LIABILITY UNDER THE 
APPLICATION FOR EMPLOYMENT. 

The defendant attempted to interpose as a defense a 
paper, by the terms of which it claimed it was released from 
all liability for injuries to, or the death of, plaintiff’s in- 
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testate, resulting from its own negligence or otherwise. 

The paper will be found set forth in full on pages 17 to 19 
of the Record. The trial Court sustained an objection to 
its admission in evidence. This brings up the question of 
the admissibility, applicability and validity of this paper. 

The action of the trial Court was proper because: 

(a) The contract of employment was never executed. 

Reference to the paper which defendant attempted to 
offer in evidence will show that it contains a form of ap¬ 
plication for employment, setting forth certain conditions, 
which was signed by plaintiff’s intestate. Then follows 
what is expressly entitled, “Contract of Employment,” 
which recites that, “On the statements and conditions con¬ 
tained in the foregoing application, the United States Ex¬ 
press Company hires the applicant.” This contract was 
never executed. It was never signed by the United States 
Express Company or by the plaintiff’s intestate, although 
spaces for its execution bv both were provided in the form. 
It expressly recites that the employment is based on the 
application which precedes it and, not having been exe¬ 
cuted, it is only reasonable to assume that the plaintiff’s in¬ 
testate was never employed on “the conditions contained 
in the” application. He was employed not under that ap¬ 
plication, but under some other (as the Record shows, an 
oral) application and contract of hire. It may be pre¬ 
sumed that it was intended to employ him under a written 
contract; but, if so, then for some reason best known to 
the employing company, this intention was never carried 
out. 

(b) The application portion of the paper was signed by 
plaintiff’s intestate while in the employ of the defendant, 
and sometime after he had entered that employ, and was 
entirely without consideration and, therefore, void. Purdy 
vs. R. W. & 0. R. R. Co., 125 N. Y., 209, 212, opinion by 
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Peckham, J., affirming 5 N. Y. Supp., 217, decision of Ap¬ 
pellate Division. 

According to defendant’s evidence (R., p. 17), “plaintiff’s 
intestate was first employed by the defendant in March, 
1904, as an engineer: that after the said Ball had been em¬ 
ployed several weeks, he signed a paper writing,” which 
was the application form; that (R., p. 20) “after signing 
said paper, said Ball remained in the employ of defend¬ 
ant.” And upon this showing, without more, “counsel for 
defendant then offered to read said paper writing in evi¬ 
dence” (R., p. 20). 

“This instrument was signed by the plaintiff while 
he was in the defendant’s employ. His employment 
preceded the execution of the agreement and continued 
until the time of his injury. When it was signed, 
there was no agreement between the parties as to any 
future employment of the plaintiff by the defendant. 
Tt was without any new consideration whatever. We 
are of the opinion that this agreement was without 
a sufficient consideration to support it, and that the trial 
Court committed no error in holding that it was not 
a bar to this action.” Purdy vs. R. W. & O. R. Co., 
5 N. Y. Supp., 217, decision of Appellate Division. 

And see the more lengthy opinion of Judge Peckham, 
affirming the foregoing, in Purdy vs. R. IV. & O. R. Co.. 
125 N. Y, 209, 212. 

It is true that at a subsequent stage of the proceedings 
below an attempt was made to claim that the employment 
of March, 1904, was on trial and that Ball was employed 
permanently sometime in April, 1904 (R., p. 23), but this 
simply showed that he was continued without any interrup¬ 
tion, without any changing of the character of employment 
or the compensation, in the same employment he had en¬ 
tered in March, 1904. Moreover, the date in April of such 


« 




24 


“permanent” employment is not given, the application is 
without date, and the only date appearing anywhere on the 
paper is in the unexecuted blank form for “Contract of 
Employment,” which date is three days before the end of 
April, 1904, and, if it suggests anything, suggests that the 
application was signed after Ball had been given the al¬ 
leged permanent employment. A reference, however, to 
clause (6) (R., p. 19) of the application shows the absurd¬ 
ity of the mention of “permanent employment,” if Ball was 
in fact employed under the conditions of that application. 

Even assuming that the defendant showed, by the tes¬ 
timony on p. 23 of the Record, a new employment, its 
counsel did not again offer the alleged release; the trial 
Court had ruled upon it on the evidence which is recorded 
on pages 17 and 20 of the Record, and as the Court’s action 
on the showing then made was indubitably right, and as 
its attention was not again called to the matter, nor was 
the paper offered after the testimony which appears on 
page 23 had been adduced, that testimony can have no 
bearing upon the action of the Court in rejecting the offer 
of the paper, nor upon the exception reserved to that action. 

(c) Even if we assume the paper to have been executed 
and to have been based upon a consideration, the paragraph 
relied upon as releasing defendant from liability for its 
negligence had no application whatever to plaintiff’s in¬ 
testate, to the character of his employment, or to the cir¬ 
cumstances under which he was killed. 

“And the rule of construction should not be over¬ 
looked, that general words in a release are to be lim¬ 
ited and restrained to the words in the recital.” T. & 

P. Railroad Co. vs. Dashiell, 198 U. S., 521, 527: 
U. P. R. Co. vs. Artist, 60 Fed., 365; Lyman vs. 
Clarke, 9 Mass., 234: Stonehezver vs. Farrer, 14 L. J., 

Q. B., 122. 
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The doctrine of T. & P. R. Co. vs. Dashiell, and U. P. 
R. Co. vs. Artist, supra . the latter being adopted and ap¬ 
proved by the Supreme Court in its opinion in the former, 
conclusively settles the question of the construction to be 
given to the instrument relied on in the case at bar, and 
settles it adversely to the defendant company's contention. 
In that case, the release is set forth in full at page 524 and. 
despite its sweeping nature, it was held by the Court not 
to have been a bar to plaintiffs recovery subsequent to its 
execution. Lumley vs. Wabash R. Co., 76 Fed. Rep., 67, 
text 68-71, is also in point on the rule of construction here 
invoked. 

Certainly, even if not considered absolutely contrary to 
public policy, such stipulations as that here relied upon are 
to be construed most strictly against the employer who 
draws and procures these agreements. To make the clause 
here in question (paragraph (4) of the printed application) 
apply to the situation of Ball, we must read isolated sen¬ 
tences of it, rather than read its entire context. 

(d) Assuming the three foregoing points (a), (b), and 
(c), not to be well founded, it was not competent for plain¬ 
tiff's intestate to make a contract which would deprive his 
family of their statutory right to recover for his negli¬ 
gently caused death. 

“A servant cannot release the master from liability 
for damages for injuries by the latter’s negligence, so 
as to preclude a recovery for the servant’s death by the 
widow and next of kin.” Maney vs. C. P. & Q. R., 
49 Ill. App., 105; Arnold vs. I. C. R. Co., 83 Ill., 273; 
Railroad Company vs. Southworth, 135 Ill., 250. 

(e) And now, assuming that the contract of employ¬ 
ment was executed, was based upon consideration of future 
employment, and was in its terms applicable to plaintiff's 
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intestate, the character of his employment, and covered in¬ 
juries received under the circumstances of this case, never¬ 
theless, such a contract containing as it does a clause where¬ 
by the employer attempted to procure from the employee, 
in advance of an injury, a waiver of all liability for injuries, 
even where caused by the negligence of the employer—even 
where caused by the failure of the employer to discharge 
the positive and personal duty which the law puts upon him 
to provide for the employee a suitable and safe place where¬ 
in to work, and suitable and safe appliances wherewith to 
work—is against public policy and void, and has been so 
held by the overwhelming weight of authority in this coun¬ 
try, and is the law as enounced by all the Federal Courts 
which have passed upon the question. 

Roesncr vs. Hermann , 8 Fed. Rep., 792, Gresham, J.; 
Miller vs. C. B. & Q. R., 65 Fed. Rep., 305; C. B. & Q. R. 
vs. Miller (C. C. A.), 76 Fed., 439; Shaver vs. Pa. R. Co., 
71 Fed. Rep., 931; Johnson vs. Fargo (American Express 
Company), 184 N. Y., 379, 7 L. R. A., N. S., 537, where 
will be found a most excellent note, containing a large num¬ 
ber of the cases on this point. 

An examination of all of the following cases and texts 
will show that they hold absolutely that “a contract to re¬ 
lieve the master from liability for negligence is contrary to 
public policy and void”: Railroad Company vs. Eubanks , 
48 Ark., 460; Blanton vs. Dodd, 109 Mo., 64; Hissong vs. 
Railroad Company, 91 Ala., 514; Railroad Company vs. 
Jones, 92 Ala., 218; L. & N. R. R. vs. Orr, 91 Ala., 548; 
Chicago, etc., Railroad vs. Peterson, 39 Ill. App., 114; 
Money i’s. Railroad Company, 49 Ill. App., 105; Railroad 
Company vs. Peavey, 29 Kan., 169; Railroad Company vs. 
Frank, 87 Pac., 698 (Kan.) ; Railroad vs. Putnam, 63 
S. W., 910 (Texas) ; Tarbell vs. Railroad, 73 Vt., 347, 56 
L. R. A., 656; L. S. and M. S. vs. Spangler, 44 O. St., 47; 
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M. N. & M. V. Company vs. Eifert, 15 Law Rep., 575; 
Johnson vs. Railroad Company, 86 Va., 975; Railroad vs. 
Jones . 92 Ala., 219; Willis vs. Grand Trunk R. R., 62 Me., 
488; Hayes vs. Hayes, 8 La. Ann., 468; Runt vs. Herring, 
21 N. Y Supp., 244; Memphis R. R. Co. vs. Jones, 2 Head 
(Tenn.), 517; 9 Cyc., 543; Thompson on Negligence, Vol. 
2, p. 25; i Shearman and Redficld Negligence, Sec. 241d; 
t Central Laze Journal , 465; 31 Amer. Laze Review, 460; 
Whartons Negligence , Section 199; Ray's Contractual 
Limitations , 2. 

“When the defendant’s negligence in supplying his 
employees with unsafe machinery has caused the death 
of the latter, the law will not allow the defendant to 
say—as in effect he does say in his answer—‘it is true 
that my machinery was defective and unsafe, and my 
negligence caused the death of my employee, but I am 
not liable to those who have suffered from the loss of 
his life, because I had a contract with my employee 
which secured to me the right to supply him with de¬ 
fective and unsafe machinery and to be negligent.' 
Such a contract is void as against public policy. If 
there was no negligence, the defendant needed no con¬ 
tract to exempt him from liability; if he was negligent, 
the contract set out in his answer will be of no avail.” 
Roesner vs. Hermann, 8 Fed. Rep., 792. 

In Miller vs. C. B. & Q. R. R., 65 Fed. Rep., 305, a 
master and servant case, Hallet, District Judge, said: 

“It was long ago wisely held that an employer could 
not relieve himself of responsibility for his negligent 
act by any provision in the contract of employment.” 

“Such contracts, in so far as they attempt to release 
a railroad company from liability for injuries inflicted 
on its employees through its negligence, are without 
sufficient consideration, against public policy and void, 
and must ultimately be so declared by all courts.” 
C. B. & Q. R. Co. vs. Miller, 76 Fed., 439 (C. C A.). 
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“A contract by an employee relieving the employer 
for liability for injuries due to the latter’s negligence, 
is against public policy and void.” Johnson vs. Fargo 
(American Express Company), 184 N. Y., 379, 7 L. 
R. A., N. S., 537. 

In Blanton vs. Dodd , 109 Mo., 64, the Court held: 

“An express contract in the most solemn form by an 
employee exempting his master from liability for negli¬ 
gence in the performance of his personal duties toward 
the former has been often declared in American Courts 
illegal, its subject-matter being considered as contrary 
to sound public policy.” 

The Supreme Court of Texas, in the case of Bontia vs. 
Beam, 80 Tex., 152, epitomized the law on this subject in 
a sentence: 

“The defendants could not relieve themselves, di¬ 
rectly or indirectly, from the consequences of their 
negligence by any form of contract.” 

“By the weight of authority, a master cannot by 
agreement with his servant exempt himself from lia¬ 
bility for injuries to the servant caused by his negli¬ 
gence or by the negligence of those who, although en¬ 
gaged in the same service, are superior in authority 

and control.” 9 Cyc. } 543. 

% 

'This Court has never directly had this question before 

it, and it declined expressly to pass upon it in Brozvn vs. 

B. & O. R. R., 6 App. D. C., 237. In the Supreme Court 

of the District we have the decision of Mr. Justice Stafford, 

in the case of Goldenstein vs. B. & O- R., 37 Wash. L. 

Rep., 2, a case wherein the question was analogous to this, 

and the learned Tustice branded as void contracts of the 
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character of that which the defendant here, at the eleventh 
hour, sought to inject into this case. 

The case of Voigt vs. Railroad Company, 176 U. S., 
498, 521, is not in point and in no way involves the ques¬ 
tion of the liability of a master for injuries sustained by a 
servant as a result of the failure of the master to perform 
a personal duty due the servant. In that case, the Court 
simply upheld the limitations of a railroad’s liability when 
the person injured is not carried as a passenger in the dis¬ 
charge of the railroad’s duty as a common carrier. When 
a railroad acts as a private carrier for an express company 
it has a right to do so under specially stipulated conditions, 
and the employees of the express company are not in such 
cases passengers for hire 
Respectfully submitted, 

Daniel W. Baker, 
Joseph C. Sheehy, 
Frank J. Hogan, 
Attorneys for Appellee. 



